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5.

6. Within the framework of the notification procedure under Directive (EU) 2015/1535 laying down a procedure for the
provision of information in the field of technical regulations and of rules on Information Society services, the Italian

authorities notified to the Commission on 9 May 2025 the “Draft law on the protection of minors in the digital dimension”
(hereinafter, the “notified draft”).

In order to allow the Commission services to complete their analysis under the relevant provisions of EU law, the Italian
authorities are kindly invited to reply to the following request for supplementary information:

The Commission services understand that Article 2 of the Italian draft law No. 1136 lays down the minimum age of 15 for
access social media and video sharing platforms in Italy. It further lays down an obligation to verify this age, also by
taking into account EulD.

Article 3 (1) of the draft law requires services to adopt the conditions of the existing contracts concluded by children
under the age of 15. Article 3(2) further specifies that failure to adopt these contracts will result in them being null and
void. This paragraph further states that null and void contracts cannot constitute an appropriate legal basis for
processing of personal data in line with Article 6(1)b GDPR.

Finally, Article 3(3) mandates the data protection authority to impose penalties as provided for in the GDPR. In addition,
Article 3(4) lays down that the communications regulatory authority is responsible for monitoring the application of
Article 2.
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In light of this, the Italian authorities are invited to clarify what exactly is the infringements of this draft law that the data
protection authority shall impose penalties on. In particular whether it is the infringement of Article 3(1) or 3(2), or both,
or whether it is the infringement for processing personal data without a lawful basis, in this case Article 6(1)b GDPR.

To the extent the data protection authority would be only responsible for penalising the infringements concerning
lawfulness of the processing, this constitute an infringement of the GDPR and the rules governing such infringements are
directly laid down in the GDPR.

Article 55 and 56 GDPR lays down the competence of the data protection authorities. According to these articles, as a
general rule, the data protection authority in which the controller is established is responsible for examining the
infringements of that controllers. This rule does not apply only in limited cases, such as when the processing only relates
to an establishment in its member state or substantially affects data subjects only in its member state (Article 56(2)
GDPR).

Processing by social media platforms or video sharing platforms is unlikely limited to processing by an establishment in
one member state or substantially affect data subject only in one member state. Therefore, it is not clear how a
requirement for the Italian data protection authority to impose penalty for processing of personal data without a legal
basis on majority of the platforms in question would be in line with the competence of data protection authorities
pursuant Article 55 and 56 GDPR.

In addition, Article 3(3) lays down an obligation to impose a penalty. Therefore, we would like to also seek a clarification if
the draft law refers to Article 83 (administrative fines) or Article 84 (penalties) of the GDPR.

We would like to recall that Article 83 of the GDPR does not mandate the data protection authority to impose for an
infringement of the GDPR. Instead, it is left for the distraction of the data protection authority taking into account all
elements of the case. On the other hand, Article 84 of the GDPR provides that Member States shall lay down rules on
other penalties applicable to the infringements of the GDPR and must be notified to the Commission.

The Italian authorities are kindly invited to reply by 27 June 2025.
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