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IMPACT ASSESSMENT
Draft Order on a ban on advertising and visible location and display etc. of electronic cigarettes and refill containers with and without nicotine.

1. Introduction 
Tobacco-smoking is the most important preventable source of illness and death in Denmark. Approximately 13 600 people die annually as a result of smoking. 17% of all adult Danes smoke daily, yet smoking is very unevenly distributed and thus also the single biggest factor in creating health inequalities in this country. 

Of particular concern is smoking by children and young people, as they are particularly vulnerable to the harmful effects of tobacco and other nicotine products. 

More people in the 15-29 age group either smoke or use smokeless tobacco or electronic cigarettes than in the other age groups. The products are damaging for everyone, irrespective of age, but it is particularly worrying that young people use the products, since their bodies are particularly vulnerable. The brain is only fully-developed around the age of 25, and the immature brains or children and young people are therefore particularly sensitive to nicotine, and they become nicotine-dependent more quickly than adults. The earlier young people start using nicotine products, the greater the dependence that develops and the harder it becomes to stop in later life. At the same time, there is a greater risk of becoming a heavy smoker if one starts smoking at an early age[footnoteRef:1]. [1:  https://www.sst.dk/-/media/Udgivelser/2020/Danskernes-rygevaner-2019/Danskernes-rygevaner-del-1.ashx?la=da&hash=F4301A639FD3980FF56B1CA40E38701E26300064] 


The largest proportion of users and former users of e-cigarettes are in the 15-29 age group, in which 4% use cigarettes daily or occasionally and 4% have previously used them. By comparison, 3% of the 30-59 age group and 2% of the 60+ age group use e-cigarettes daily or occasionally[footnoteRef:2]. [2:  https://www.sst.dk/-/media/Udgivelser/2020/Danskernes-rygevaner-2019/Danskernes-rygevaner-del-1.ashx?la=da&hash=F4301A639FD3980FF56B1CA40E38701E26300064] 


There is particular cause for concern in the youngest age group. Thus, it can be seen that an equally large proportion of the 15-17 age group and the 18-24 age group use e-cigarettes daily or occasionally (4.5% and 4.3% respectively), while slightly fewer use e-cigarettes daily or occasionally in the 25-29 age group (3.0%).[footnoteRef:3] [3:  https://www.sst.dk/-/media/Udgivelser/2020/Paragraf-røg/Paragraf-roeg-En-undersoegelse-af-tobak-adfaerd-og-regler.ashx?la=da&hash=DFA38D44E0015F8A619FE1C30F719FFB5783E6FB] 


Electronic cigarettes can lay the path to nicotine dependency and in the end traditional use of tobacco, as they imitate and normalise smoking[footnoteRef:4]. [4:  https://eur-lex.europa.eu/legal-content/DA/TXT/PDF/?uri=CELEX:32014L0040&from=DA] 


2. Background to the Order 
The draft Order on a ban on advertising, visible location and display etc. of electronic cigarettes and refill containers with and without nicotine implements the proposed provision in § 18a of Act No 426 of 18 May 2016 on electronic cigarettes etc., as amended by § 2 of Act No 1558 of 18 December 2018 and § 3 of No xx of xx 2020 [Bill not yet adopted].

The draft provision on the ban on display reads as follows:

“§ 18 a. Visible placement and display of electronic cigarettes and refill containers with and without nicotine at sales outlets, including on the internet, are prohibited. This also applies to goods intended to be used in conjunction with goods included in point 1.
Paragraph 2. The prohibition does not apply to the sale of electronic cigarettes and refill containers with and without nicotine and products intended to be used with these in physical sales outlets which specialise in the sale of these products. 
Paragraph 3. Sales outlets, including on the internet, can on the request of the purchaser give the purchaser neutral information on which electronic cigarettes and refill containers with and without nicotine are sold at the sales outlet and the price of the products. In physical sales outlets, the neutral list under paragraph 1 may be shown displayed at a manned sales till. 
Paragraph 4. The Danish Minister of Health can lay down regulations on the prohibition under paragraph 1 as to which products and sales outlets are included in paragraph 2, as well as regulations on the display by these sales outlets of neutral information in accordance with paragraph 3."

Denmark has notified the Bill to which is referred, see 2020/228/DK. 

As stated in the comments on the notified Bill, the Ministry of Health’s intention with this Bill is to tighten up tobacco legislation in order to reduce the number of smokers, particularly for fewer young people to start smoking or become addicted to other tobacco or nicotine products. Another intention of the Ministry is to ensure that smoking or the use of other nicotine products does not appeal to children and young people and that children and young people are thereby not confronted with it in connection with, for example, their schooling. 

The Bill is an implementation of the agreement on a national action plan against smoking by children and young people as concluded on 18 December 2019 between the government (the Social Democrats) and the Liberal Party of Denmark, the Social-Liberal Party, the Socialist People’s Party, the Red-Green Alliance, the Conservative People’s Party, and the Alternative. The agreement includes a wide range of initiatives aimed at stopping and preventing children and young people from smoking and having nicotine addictions and the agreement implements a number of initiatives that patient associations and professionals have long been calling for. 

3. The purpose and main content of the Order
Children and young people should not be able to encounter electronic cigarettes and refill containers with and without nicotine at points of sale. 

As also mentioned in the comments on the provisions on the display ban in the previously notified Bill, it appears that concealment of electronic cigarettes and refill containers with and without nicotine can contribute to preventing children and young people being tempted to start smoking or relapse after stopping smoking. In this context, please see ‘Forebyggelse af rygning blandt børn unge — hvad virker?’ from Vidensråd for Forebyggelse (Council on Prevention)[footnoteRef:5]. The same conclusion is reached in ”WHO Evidence Brief – Tobacco point-of-sale display bans”[footnoteRef:6] and in the WHO Framework Convention on Tobacco Control[footnoteRef:7]. [5:  Vidensråd For Forebyggelse:  Jørgen Vestbo, Charlotta Pisinger, Lotus Sofie Bast, Dorthe Gyrd-Hansen (2018). Preventing children and young people from smoking. What works?]  [6:  WHO 2017. Evidence Brief – Tobacco point-of-sale display bans. Link: https://www.euro.who.int/__data/assets/pdf_file/0005/339233/who-evidence-brief-pos-ban-eng.pdf?ua=1 ]  [7:  WHO FCTC, Best practices on implementation of the tobacco advertising and display ban at point of sale (Article 13 of the WHO FCTC) - A four-country study: Ireland, Norway, Finland and the United Kingdom https://www.who.int/fctc/publications/best_practices_art13_whofctc.pdf?ua=1 ] 


The Danish Ministry of Health therefore considers, as stated in the comments on the Bill, that a proposal to ban visible display and placement at points of sale for electronic cigarettes and refill containers with and without nicotine will be a relevant and effective tool for ensuring that fewer children and young people in future smoke or start to use other products with nicotine or are exposed to tobacco display (advertising). 

A number of supermarket chains have already chosen, on their own initiative, to conceal the products. The Ministry of Health believes that it will level the playing field and increase the impact of the measure if all retailers are required, at the point of sale, to conceal electronic cigarettes and refill containers with or without nicotine. 

3.1. Ban on display (§ 3(1-3) of the Order)
It is therefore proposed that a requirement be introduced that all electronic cigarettes and refill containers with and without nicotine shall be concealed at all points of sale, including on the internet, until a consumer specifically asks for them. 

As stated in the comments on the provisions on a display ban in the previously notified Bill, the proposal is particularly directed at those purchasers who are not already regular users of  electronic cigarettes and refill containers with and without nicotine, such as children and young people. Regular users of  electronic cigarettes and refill containers with and without nicotine know which products and brands they prefer and this group requires no visual reminder of this. It is thus not the intention to reduce the range of electronic cigarettes and refill containers with and without nicotine from the range available under the current regulations, but to prevent children and young people from being tempted by visual display or placement to start smoking or relapse after stopping smoking.

The provision is worded as follows:
§ 3. Visible placement and display of electronic cigarettes and refill containers with and without nicotine at sales outlets, including on the internet, are prohibited.
Paragraph 2. Products intended to be used in conjunction with the products covered by paragraph 1 are also included in the ban under paragraph 1.
Paragraph 3. The ban in paragraph 2 includes, but is not limited to, chargers, empty refill containers, packaging, batteries or flavourings. The ban in paragraph 2 does not include products that have a more general intended use, unless they are specifically designed or marketed with reference to electronic cigarettes and refill containers with and without nicotine.

3.2. Freedom of method (§ 3(4) of the Order)
Sales outlets have freedom of method in how they comply with the ban on display, although the Order specifies among other things that no advertising or information, direct or indirect, can be shown to indicate that electronic cigarettes and refill containers with and without nicotine are sold at the sales outlet. 

As also stated in the comments on the provisions on the ban on display in the previously notified Bill, it will thus be up to the individual sales outlet to determine how the products can be concealed. This freedom of method stems from the fact that, among other things, the physical shops are as differently arranged as they are numerous, and therefore each individual point of sale should be able to be arranged as most appropriate for it. It is therefore up to the individual point of sale whether it will conceal the goods in cabinets, at or under the counter, behind a curtains, etc. as long as the goods are concealed from buyers at the point of sale. The essential point is that the individual point of sale chooses a method by which the goods in question are genuinely concealed between purchases in order to ensure that young people, in particular, are not tempted to use them. 

The provision is worded as follows:
§ 3
…
Paragraph 4. In compliance with the ban in paragraphs 1 and 2, it is forbidden to:
1) directly or indirectly advertise or announce that electronic cigarettes and refill containers with and without nicotine are sold at the sales outlet,
2) use illustrations, images, colours, logos, symbols or other means to give the consumer the impression that a reference is being made to products or product categories covered by paragraphs 1 and 2 or give the impression that such products are beneficial to health, less damaging than other products or have other beneficial effects or advantages or
3) give such products prominence by colour, lighting or the like by comparison with the rest of the sales outlet.

It is also proposed that the ban shall apply to visible placement and display of the goods on the internet. Sale on the internet also includes in this context sale using app functions. Thus, when selling such goods on the internet, images of the products may not be displayed. See § 5 of the Order. 

3.3. Exceptions for special shops (§ 6 of the Order)
It is further proposed that the prohibition of the Act on visual placement and display should not apply to the sale of electronic cigarettes and refill containers with and without nicotine at a physical sales outlet specialising in the sale of these products. 

The Danish Ministry of Health considers, in accordance with the comments in the Bill, that an exemption of such special shops does not conflict with the objective of the proposed regulations on concealed electronic cigarettes and refill containers with and without nicotine, since it must be assumed that the customers of the special shop generally visit the shop on their own initiative in order to purchase the products or to obtain information about the products in question. Since the purchaser independently visits the special shop in order to purchase products or obtain information about them, the purchaser’s decision on this has already been taken before visiting the shop. Thus, the invitation to purchase, as a visible display or placement of the goods, will be of minor significance to the target group who buys goods in speciality shops. On the other hand, it is a different situation when a buyer is in a regular grocery store and does not necessarily have a conscious desire to be faced with visibly displayed items. In addition, the proposal for a ban on display is particularly directed at those purchasers who are not already regular users of the products, as well as children and young people who are not normally assumed to be the target group for special purchases of electronic cigarettes and refill containers with and without nicotine 

The provision is worded as follows:
§ 6. The prohibition against visible placement and display under § 3(1 and 2) does not apply to the sale of electronic cigarettes and refill containers with and without nicotine in physical sales outlets which specialise in the sale of these products.
Paragraph 2. A sales outlet under paragraph 1 is considered to be specialised in the sale of electronic cigarettes and refill containers with and without nicotine when the outlet exclusively or mainly sells electronic cigarettes and refill containers with and without nicotine.
Paragraph 3. The exemption from the ban on visual location and display under paragraph 1 only applies to electronic cigarettes and refill containers with and without nicotine. If the sales outlet sells other products or tobacco products, tobacco surrogates or herbal smoking products, these are included in the ban under § 2(1 and 2) or § 2(1 and 2) in the Order on a ban on advertising, visual location and display etc. of tobacco products, tobacco surrogates and herbal smoking products.
Paragraph 4. If a sales outlet under paragraph 1 sells electronic cigarettes and refill containers with and without nicotine through digital solutions, such as retailer home pages, internet shops, company home pages, company home pages on social media and apps, this is included in § 5.
Paragraph 5. It is not permitted for a physical sales outlet under paragraph 1 to advertise electronic cigarettes and refill containers with and without nicotine at the sales outlet, in the shop window or on the shop front, except as provided for in paragraph 6. This includes:
1) directly or indirectly giving prominence to a particular product, company name, prices or other information on electronic cigarettes and refill containers with and without nicotine with the help of special lighting, colours, prominence given to products or names on shelves, prominent shelves or pictures, or
2) by text, illustrations, pictures, colours, logos, symbols or other means to give the purchaser the impression that one or more products are beneficial to health, less damaging than other products or in other ways have a beneficial effect or advantage.
Paragraph 6. The name of a physical sales outlet under paragraph 1 must appear on the shop front in neutral design. The name must not in itself have an advertising effect.
Paragraph 7. The exemption from the ban on visual location and display under paragraph 1 does not give the sales outlet the possibility of visibly locating and displaying electronic cigarettes and refill containers with and without nicotine in other places than the sales outlet, or distribute advertising leaflets and free products etc.

3.4. Neutral information on selection and prices (§ 4 of the Order)
It is proposed that sales outlets, including sales outlets on the internet, can give neutral information on which products are sold at the sales outlet and at what price the products are sold. In physical sales outlets, the neutral list may be shown displayed at a manned sales till. 

As stated in the comments on the provisions on the ban on display in the previously notified Bill, the sales outlet shall therefore have a neutral list available which does not give some products, brands or prices greater prominence than others. 

The provision is worded as follows:
§ 4. Sales outlets can give a purchaser neutral information on which electronic cigarettes and refill containers with and without nicotine are sold at the sales outlet and the price of the products.
Paragraph 2 Information permitted under paragraph 1 includes:
1) product brand and product name, 
2) number, weight and volume and 
3) price.
Paragraph 3. The information included in paragraph 2 shall be displayed on a neutral list. The information on the list shall be displayed in black text on a white A4 sheet which may not have illustrations, pictures, bold print, colours, logos, symbols or other text, except as provided for in paragraph 4. No information on the list may be given greater prominence and the information shall:
1) appear in alphabetical order based on product name,
2) appear in the sequence: Product brand, product name, number, weight and volume and price,
3) be shown in Helvetica font size up to 14 point and 
4) be left-adjusted.
Paragraph 4. The neutral list in accordance with paragraph 3 shall contain information on the age limit for the sale of electronic cigarettes and refill containers with and without nicotine, cf. § 15(1) in the Act on electronic cigarettes etc. prepared by the Danish Health Authority. 
Paragraph 5. Each product on the neutral list under paragraph 3 can be assigned a number.
Paragraph 6. The neutral list under paragraph 3 can be divided into one or more of the following categories: “E-cigarette”, “Refill containers with e-liquid”, “Combined packs” and “Others”. A product shall be listed under the category to which it belongs. 
Paragraph 7. In physical sales outlets, the neutral list under paragraph 3 may be shown on request by a purchaser or displayed at a manned sales till. 

4. Economic impact on the public sector and trade and industry
The proposal for a ban on display is one element among several in the previously notified Bill with the objective of bringing down the number of smokers – especially that fewer young people start smoking or become dependent on other tobacco or nicotine products.

As stated in the comments on the provisions for standardisation in the previously notified Bill, the proposal is expected to contribute to a reduction in smoking and use of other nicotine products by children and young people. It is not possible to estimate the effect of the proposal on the total use or sale of tobacco or the sale of electronic cigarettes and refill containers with and without nicotine To the extent to which the proposal has an effect on the total sales, it will, other considerations being equal, lead to reduced revenue from tobacco taxes than would otherwise have been the case. Reduced tobacco consumption will conversely in the long run save costs for the treatment of tobacco-related symptoms, costs of sickness absence, etc.

This is to implement a political agreement which forms the basis for the Bill, with which it was decided to introduce a number of measures recommended by the Danish Health Authority and other professionals, even though there is not at present a basis to assess in great detail the effect of the measures in a Danish connection – individually or collectively. By extension, there is also no basis for a closer examination of the derived consequences in the form of reduction in turnover and revenue and impact of the overall basis of business for the various actors selling the products included. This applies to a general reduction in usage as well as effects of usage patterns of existing users of measures that affect the offer and accessibility of products.

5. Entry into force
It is proposed that the Order should enter into force on 1 April 2020, assuming that the Bill that provides the basis for the Order is adopted by Folketinget (the Danish Parliament). 
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