
Third State Treaty amending the State Treaty on Gaming in Germany 
(Third Amending State Treaty on Gaming [3. GlüÄndStV])
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The Federal State of Baden-Württemberg, 
the Free State of Bavaria, 
the Federal State of Berlin, 
the Federal State of Brandenburg, 
the Free Hanseatic City of Bremen, 
the Free Hanseatic City of Hamburg, 
the Federal State of Hessen, 
the Federal State of Mecklenburg-Western Pomerania, 
the Federal State of Lower Saxony, 
the Federal State of North Rhine-Westphalia, 
the Federal State of Rhineland-Palatinate, 
the Saarland, 
the Free State of Saxony, 
the Federal State of Saxony-Anhalt, 
the Federal State of Schleswig-Holstein and 
the Free State of Thuringia 
(hereinafter referred to as the ‘federal states’) 
conclude the following State Treaty: 
Article 1: Amendment to the State Treaty on Games of Chance
The State Treaty on Gaming in Germany, as amended by the First State Treaty amending the State Treaty on Gaming in Germany of 15 December 2011 (State Treaty on Gaming [GlüStV]), is amended as follows:
1. § 4a is amended as follows:
a) In the first sentence of paragraph 1, the words “in particular in the context of a temporary experimental clause for sports betting,” are replaced with the words “in the context of the experimental clause for sports betting as per § 10a”.
b) In the first sentence of paragraph 2, the indication “announcement (§ 4b(1))” is replaced with “concession”.
c) Paragraph 3 is worded as follows:
“The number of concessions shall not be limited for the duration of the experimental phase.”
2. § 4b is amended as follows:
a) In the heading, the comma and the words “selection criteria” are removed.
b) Paragraph 1 is amended as follows:
aa)
In the first sentence, the words “selection procedure” are replaced with the word “procedure”.
bb)
In the second sentence, the words “with a reasonable timeframe for submission of applications” are removed.
c) In the second sentence of paragraph 2, the words “and that enable selection as per paragraph 5” are removed.
d) Paragraph 5 is removed.
3. In § 5(4), first sentence, the word “guidelines” is replaced with “explanatory guidelines”.
4. § 9a(5), second sentence, is worded as follows:
“The Federal Gaming Council [Glücksspielkollegium] thereby enables the federal states to jointly supervise the respective supreme authorities gaming oversight authorities.”
5. § 10a is amended as follows:
a) Paragraph 1 is amended as follows:
aa)
In the previous sentence, the words “for a period of seven years after the entry into force of the First Amending State Treaty on Gaming” with the words “until 30 June 2021”.
bb)
The following sentence is added: 
“In the event of continued validity of the State Treaty as per § 35(2), the term shall be extended until 30 June 2024.”
b) Paragraph 3 is removed.
c) Paragraphs 4 and 5 become paragraphs 3 and 4.
6.
§ 29(1) sentence 3 is rescinded. 
Article 2: Entry into force
(1) This State Treaty shall enter into force on 1 January 2020. In the event that not all ratification documents are deposited with the State Chancellery or the chairperson of the Conference of Minister-Presidents by 31 December 2019, the State Treaty shall become invalid.
(2) The State Chancellery or the chairperson of the Conference of Minister-Presidents shall inform the federal states that it has received the ratification documents.
Explanatory notes:
A. General
I. Initial situation
The State Treaty on Gaming has provided for authorisation of private providers since 1 July 2012; the State betting monopoly has been suspended for a seven-year experimental phase. According to previous Constitutional Court case-law, restricting supply by setting a concession quota is just as constitutional as the concession procedure with a final decision by the Federal Gaming Council as a joint establishment of all federal states (Bavarian Constitutional Court, decision of 25 September 2015; Higher Administrative Court of Hamburg, decision of 22 June 2017; Federal Administrative Court, decision of 26 October 2017). However, the State Treaty cannot be implemented yet because the Hessian administrative courts have postponed the granting of concessions until a decision on the main issue is made at a time that cannot be estimated (Hessian Higher Administrative Court, decision of 16 October 2015).
II. 
Solution
In its decision of 18 April 2019 as per § 35(1) of the State Treaty on Gaming, the Conference of Minister-Presidents removed the time limit on the experimental clause in § 10a of the State Treaty on Gaming. The granting of concessions to organisers of sports betting is therefore now legally possible for the entire period of validity of the State Treaty on Gaming, i.e. until 30 June 2021. An associated addendum to the State Treaty further develops the model of the experimental phase and provides clarity for providers and third-party stakeholders (payment service providers, media, sports clubs and associations); this also opens the way for gaming oversight authorities to issue a comprehensive ban on unauthorised offers. This ends the progressive erosion of the rule of law. The State Treaty amendments required for this are covered by the following points:
· The new version clarifies that the experimental phase is applicable for the period of validity of the State Treaty on Gaming, i.e. until 30 June 2021.
· The quota on sports betting concessions is lifted for the duration of the experimental phase. 
· Because a selection procedure (§ 4b(5)) is no longer required, the provisions for execution of this procedure must be amended.
For the organisation of authorities, the uniform decision throughout the federal states remains valid for the concession procedure. The uniform process throughout the federal states avoids 16 permissions for each individual federal state existing in parallel, which would be neither appropriate nor comprehensible for the providers or the public. This requires the respective transfer of tasks and the cooperation of all federal states in the decision.
This in no way conflicts with the principle of federalism. The national guarantee for federal state independence and a core of independent tasks is primarily directed against the Federal Government. The Federal Constitutional Court has left it open as to whether this limits the self-restriction of federal states under state treaties in any way. In any case, it is not infringed by the transfer of a section of tasks, in this case, tasks relating to the supervision of games of chance (see Federal Constitutional Court decisions 87, 181, 196, et seq.).
If the concession applies to all federal states, they must all participate in the decision-making process. Otherwise, the required democratic legitimacy for all federal states cannot be justified (Bavarian Constitutional Court decision of 25 September 2015). According to the same basic principles, this consequence of the principle of democracy is also applied – in public policy and case-law – by other recognised institutions of the federal states, such as the Foundation for University Admissions [Stiftung für Hochschulzulassung], formerly the Central Office for the Allocation of Places in High Education [Zentralstelle für die Vergabe von Studienplätzen]), or Deutsches Institut für Bautechnik (DIBt).
The Federal Administrative Court decided long ago that joint establishments of the federal states that are established under a state treaty and that take decisions by majority vote conflict with neither the federal state principle nor the democracy principle (see Federal Administrative Court decisions 22, 299, 309, et seq.). It also clarified that this applies especially if the federal states – without setting up a joint establishment – merely assign the performance of tasks to the authority of one federal state, while reserving the right of participation (see Federal Administrative Court decisions 23, 194, 197; see also Constitutional Court decisions 90, 60, 104: a majority decision based on a state treaty can be justified by the objective to reduce the veto potential which follows from a requirement for unanimity; Vedder, Intraföderale Staatsverträge, 1996, p. 116, 145, with supporting documents).
B. In relation to the individual provisions
Re Article 1
Re subparagraph 1 (§ 4a)
The amendment to § 4a(1) clarifies that § 10(6) is currently inapplicable only in cases under the experimental clause as per § 10a. The previous, more open wording is therefore not necessary.
The amendment to § 4a(2) stipulates that the duration of the concession must be limited. This acknowledges the fact that the experimental phase is still of limited duration. The term of the concession is not prescribed. Therefore, the competent authority, at its due discretion, may also grant a concession for a shorter term than the period of validity of the experimental clause. The need for binding specification of the term of the concession in the announcement as per § 4b(1) no longer applies due to the lifting of the quota on sports betting concessions (cf. also the explanatory notes on § 4b(1)).
§ 4a(3) is amended so the number of concessions is no longer limited for the duration of the experimental phase. In this regard, a selection procedure is no longer needed either. This takes into account administrative court decisions that have prevented the granting of concessions on the basis of applications from competitors and thus also have made a legal framework for the sports betting market impossible for the foreseeable future. The temporary derogation from the principle of restricting the number of concessions should therefore be regarded as an exception due to the progress of legal proceedings. The standardised preconditions for granting concessions, in particular in § 4a(4), § 4b(1)-(4) and § 4c, remain applicable in the same way as the concession obligations and supervisory powers (see, inter alia, § 4e).
Re subparagraph 2 (§ 4b)
The required consequential amendments are applied in § 4b to take into account the fact that the number of concessions is no longer limited, so applicant selection is not necessary.
Subsequently, the requirement to set an application submission deadline is also lifted. This was necessary for as long as it was required to take the decision to select from amongst multiple suitable applicants, as per § 4b(5) of the previous version, by a specific time. A procedure of this kind requires an application deadline. If the concessions are not subject to a quota, however, concession applications may be submitted and reviewed at any time, i.e. including a later time.
The text stipulates a (one-time) announcement of the option to apply for a concession in the Official Journal of the European Union, indicating the documents to be submitted (§ 4b(1), second sentence) in order to inform market participants of the updated conditions for granting concessions.
Because a selection procedure is no longer necessary, the previous § 4b(5), which set out the criteria for execution of the procedure, is now removed.
Previously used terms such as “concession”, “application” and “applicant” are not changed, for purely editorial reasons, in order to limit the impact on the text of the existing State Treaty. In practical terms, the new version refers to applicants in a permit procedure.
Re subparagraph 3 (§ 5(4), first sentence)
§ 5(4), first sentence, clarifies that the advertising guideline, as a regulation interpreting the law, is subject to review by the courts.
Re subparagraph 4 (§ 9a(5), second sentence)
In § 9a(5), second sentence, the new version states that the Federal Gaming Council, as an executive body, cannot be granted legislative powers.
Re subparagraph 5 (§ 10a)
§ 10a(1) extends the current experimental phase, which has thus far only actually been running in insignificant areas, to 30 June 2021. This provision takes into account the decision of the Conference of Minister-Presidents to lift the time limit on the experimental clause as per the previous § 35(1). Under the aforementioned decision, the (previous) experimental clause is also applicable beyond 30 June 2019, with the amendment that the number of possible concessions is no longer limited.
The cap on concessions, previously specified in § 10a(3), is now removed without replacement, as a consequence of the amendment to § 4a(3).
Re subparagraph 6 (§ 29(1), third sentence)
The transitional provision in § 29(1), third sentence, has become obsolete and can therefore be removed.
Re Article 2
Article 2 stipulates entry into force on 1 January 2020. If all instruments of ratification are not submitted by this date, the State Treaty will be void.
� Notified in accordance with Directive (EU) 2015/1535 of the European Parliament and of the Council of 9 September 2015 laying down a procedure for the provision of information in the field of technical regulations and of rules on Information Society services (OJ L 241, 17 September 2015, p. 1).
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