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ENSA statement — French Decree on
the use of certain denominations for
foodstuffs containing vegetable
proteins

ENSA, the European Plant-Based Foods Association, welcomes the opportunity to share our views with the
European Commission in relation to the French Decree on the use of certain denominations for foodstuffs
containing vegetable proteins, which was notified to the European Commission on 1 October 2021.

By aiming to establish stricter regulations on the denomination of plant-based foods manufactured in France,
the Decree could undermine the objective of providing clear and coherent information to consumers, while
posing a risk of fragmentation of the European market for plant-based products, to the detriment of French
food operators above all others.

Therefore, we would like to point out four specific considerations to be taken into account in the context of
the assessment of Decree:

e ltviolates the harmonisation intended and established by the FIC Regulation and hampers the free
movement of goods on the Union single market. The Decree under consideration would have a
disproportionate impact on the single market and would contribute to the increasing fragmentation
of food labelling rules between Member States of the EU; this is in clear violation of the
harmonisation intended and established by Regulation (EU) No 1169/2011 on the provision of food
information to consumers (the ‘FIC Regulation’). The goal of the FIC Regulation was to “both serve
the interests of the internal market by simplifying the law, ensuring legal certainty and reducing
administrative burden, and benefit citizens by requiring clear, comprehensible and legible labelling
of foods”. The FIC Regulation has indeed harmonised the rules on mandatory as well as voluntary
information on foods across the EU. According to the FIC Regulation, the name of the food is its legal
name, or in the absence of a legal name, its customary name, or a descriptive name. Furthermore,
Article 36 specifies that voluntary food information must not mislead or be ambiguous or confusing
for the consumer. The French Decree seeks to impose national rules in areas that have been
harmonised by the FIC Regulation. In accordance with the Decree, it would be prohibited to use
certain terms in the legal name of a product, making it impossible to use the customary name or a
descriptive name for a product, if that customary or descriptive name contains terms that are
prohibited by the Decree. In addition, the Decree would prohibit the use of certain terms in any type
of voluntary food information, even if such terms are not misleading, ambiguous or confusing for the
consumer. This would contravene Article 38(1) of the FIC Regulation which prohibits the adoption of
national rules in matters that have been specifically harmonised by the FIC Regulation. It has also
been confirmed by the European Court of Justice in the Lactalis case® that the mandatory provisions
that need to be included in food information have been specifically harmonised. Therefore, national

1 Case C-485/18, Group Lactalis, §25 and 26. See also Opinion of AG Hogan dated July 16, 2020, §34.
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rules that would provide for different requirements on what can be used in a customary or
descriptive name for food other than those set out in the FIC Regulation are prohibited. There are
no prohibitions in the FIC Regulation on terms that can or cannot be used as part of a customary or
descriptive name for a food. The only requirements for these names are those set out in the FIC
Regulation, i.e. they must either be accepted by consumers as the name of that product, or they
should be sufficiently clear. In addition — as a theoretical exercise — if one would take the view that
the restrictions proposed in the Decree would not cover matters that have been harmonised by the
FIC Regulation (which they clearly do), these restrictions violate Article 38(2) according to which
“Member States may adopt national measures concerning matters not specifically harmonised by
this Regulation provided that they do not prohibit, impede or restrict the free movement of goods
that are in conformity with this Regulation”.

o The Decree represents a risk of distortion of competition to the detriment of companies producing
and creating employment in France. Development opportunities for French producers would be
jeopardised, as their products will be put at a disadvantage compared to those produced elsewhere
in Europe and the world. In addition, foreign food manufacturers with production facilities in France
would be penalised, as they would be required to introduce new labels for a section of their product
line.

e A blanket ban on the use of terms such as “steak”, “hamburger” and “sausage” for plant-based
foods is not in the interest of consumers. A recent study carried out by the European Consumers’
Organisation (BEUC) confirms that most consumers support the use of these terms, provided that
they can clearly identify these products as plant-based, which is currently the case. ENSA members
always ensure that consumers are not misled about the plant-based nature of their products by
choosing terms that always associate the shape of the product (e.g. steak, nugget, sausage) with its
plant origin (e.g. vegetable, plant, soya) and by using a design, font size and packaging colours that
distinguish these products from comparable animal products. By contrast, meat products containing
up to 7% of plant protein would be allowed under the draft Decree to use meat-related terms. Plant
proteins would de facto become ingredients that are not immediately visible to consumers, but
which are used for products that consumers clearly expect to be of animal origin: we believe that
this practice is way more misleading for consumers than a properly labelled ‘100% plant-based
burger’ and should not be authorised.

o The Decree is at odds with the EU Farm to Fork Strategy and Europe’s Beating Cancer Plan, which
recognise the public health and environmental need to promote more plant-based diets in the EU,
based on the scientific community’s recommendations. It is important for consumers looking for
non-animal protein sources to be able to quickly identify suitable alternatives to meat and dairy
products with consumer-friendly names. These names allow them to easily and quickly know how to
integrate these products into their established eating habits and are thus essential to provide useful
information to consumers seeking to adopt a more sustainable diet.

Against this background, ENSA calls on your support to oppose the French Decree and ensure consumer
access to clear information on plant-based foods, while ensuring proper functioning of the single market
and fair competition between the Member States. We strongly believe that in order to meet the French
and EU ambitions for sustainable food and develop a competitive EU plant protein sector from farm to
fork, the plant food sector needs a unified regulatory framework at the EU level, which takes into account
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the local specificities of culinary languages and traditions without hindering innovation and consumer
information through disproportionate restrictions.

About ENSA

The European Plant-based Foods Association (ENSA) represents the interests of plant-based food
manufacturers in Europe. ENSA is an association of internationally operating companies, ranging from large
corporations to small, family-owned businesses with an annual turnover of around €1.8 billion. ENSA
members produce high-quality plant-based alternatives to dairy and meat products. Since its establishment
in 2003, ENSA has been raising awareness about the role of plant-based diet in moving towards more
sustainable and healthier food consumption patterns.
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