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22 representatives of the plant-Qésed food
community call on the EU to oppg@se the French
Decree prohibiting the use of tgrms associated

with meat and fish

Brussels, 3@ November 2021

The French parliament has adopted a Decree intended to prohibit the use of a wide range of
terms, directly or indirectly associated with foods of animal origin, for the purpose of describing
and marketing plant-based protein foods. This law is implementing Article L. 412-10 of the
French Consumer Code (‘Code de la consommation’) and was notified to the European

Commission on 1 October 2021.

In short, denominations related to meat, butchery or fish would be banned for any product
manufactured in France that resembles animal-based foodstuffs, with entry into force on 1
April 2022. The Decree infringes on the principle of free movement of goods on the EU Single
Market, would prevent consumers from making informed choices about plant-based foods,
and contradicts the ambitions of the EU Farm to Fork Strategy for more sustainable food
systems. Therefore, the Eunopean plant-based food community calls on the European
Commission (EC) and Members States to oppose the French Decree based on four legal
grounds.
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https://ec.europa.eu/growth/tools-databases/tris/en/search/?trisaction=search.detail&year=2021&num=638
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1) The Decree breaches the EU principle of free movement of goods across the Union Single

Market

e Whereas Article 1 of the Decree states that only products manufactured on the national
territory are concerned by the text, Article 6 implies that foods from other EU and EEA
Member States ‘may be imported and marketed in France with the mentions foreseen
in the present decree or similar mentions’. Besides the lack of clarity of this wording and
interpretation issues, the Decree is at breach of Article 38(1) of Regulation (EU)
1169/2011 on the provision of food information to consumers (FIC Regulation),
according to which ‘national measures shall not give rise to obstacles to the free
movement of goods, including discrimination as regards foods from other Member
States’.

e Article 6 of the Decree does not obey the fundamental principles of clarity and
foreseeability of the law?, or the principle of proportionality (Article 49 of the Chantéf
of Fundamental Rights; Article 36 of the TFEU). It further disregards the principle of
non-discrimination against specific categories of food products (Article85 of the TFEU),
acting as a protective measure to bar market access to plant-based products, without
bringing clarity on authorised marketing practices. This would not be the first
occurrence of France attempting to hamper the free mav¥ement of goods through
national restrictions®. The Decree would make foreign plafit-based food manufacturers
more prone to financial and legal sanctions due to interpretation issues, especially since
French courts tend to apply a strict interpretation of Iggislation.

e The Decree will jeopardise the free movement of geods (CJEU3) and contribute to the
increasing fragmentation of food labelling rules in the EU as already flagged by the
European Parliament. Foreign food manufacturers with production facilities in France

would be penalised, as they would be required to introduce new labels for a section of
their product line and as manufacturers outside France will need to demonstrate the
origin of their products for those to be granted access to the French market and to
justify that they are not obliged by the Decree. This would be particularly burdensome
to small and medium-sized companies (SMEs).

2) The Decree undermines consumer access to transparent information
e The Decree aims to reserve a large part of common vocabulary to meat and fish
products~on the account of improving transparency, without bringing evidence
demonstratingithat consumers could be misled in one way or another by labels such as

1 Case C-63/96, Fintan Duff and others;\§ 20), together with that of proportionality (Charter of Fundamental Rights, Article 49
2 Case C-321/94 Pistre and Others, ECLIEU:C:1997:229 (national restrictions on the use of the word ‘mountain’).

3 Case C-446/08 Solgar Vitamins, ECLI:EU:C:2010:233, paragraphs 51-52: “[I]t must be recalled that appropriate labelling,
informing consumers about the nature, the ingredients and the characteristics of fortified foodstuffs, can enable consumers
who are at risk from excessive consumption of a nutrient added to those products to decide for themselves whether to use them
(Case-24/00 Commission v France, paragraph 75), and that that solution is consonant with the protection of public health
without imposing serious restrictions on the free movement of goods.”
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https://www.europarl.europa.eu/RegData/etudes/STUD/2020/658189/IPOL_STU(2020)658189_EN.pdf
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‘vegan sausage/steak/lardon/burger’. No preliminary study or impact assessment has
been commissioned by the French parliament to justify the Decree. According toa 2020
BEUC survey, the vast majority of European consumers are supportive of the continued
use of helpful descriptive terms for plant-based food.

e The scope of the Decree goes beyond that of EU food law. It is excessively broad and
would cover legal, customary and descriptive names altogether. Prohibiting even
generic terms such as ‘burger’ or ‘sausage’ would be akin to turning common language
into the exclusive property of animal-based foods. This would prevent plant-based food
manufacturers and retailers from using a descriptive name — in a non-misleading way
(e.g. by using terms such as ‘vegan’ or ‘vegetarian’) —to market their products, contrary
to Articles 9 and 17(1) of the FIC Regulation.

3) The Decree contradicts EU policy ambitions

e The Decree contradicts the EU Farm to Fork Strategy and Europe’s Beating CancerPlan,
which recognise the need to promote more plant-based diets in the EU,in"the interest
of citizens’ health and the environment. It is at odds with the contrib@tions to the Paris
Agreement and the objective of the European Climate Law to reduce greenhouse gas
emissions by at least 55% by 2030.

e |t defies the European Parliament’s vote on Amendment165 to the proposal for a
Regulation for acommon organisation of the markets for agricultural products. The vote
unequivocally clarified that the use of meat denominations for plant-based products do
not mislead consumers but help make informed purchase decisions.

4) The content of the Decree may change after the TRIS procedure

The French Conseil d’Etat will have final scrutiny over the/Decree —i.e. after the TRIS procedure
— and may advise to revise and tighten its content, in order to be fully in line with the
requirements and ambitions of the national law which commanded the elaboration of the
Decree. It is thus essential for the European Commission and Member States to ensure that
France renotifies the Decree in case of changes to the text or a negative opinion of the Conseil
d’Etat.

The plant-basedfeod community therefore calls on the support of the European Commission
and Member States te@ oppose the French Decree and ensure consumer access to clear
information on plant-based foods, thus enabling more sustainable food choices in line with the
EU’s environmental ambitions. We also call on the European institutions and stakeholders to
work towards the good functioning of the single market and fair competition between Member
States.

plantbasedfoodalliance.eu
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