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 Introduction 

In the framework of the notification procedure laid down in Directive (EU) 

2015/1535 (“the Directive”), the German authorities notified the European 

Commission on 24 January 2020 of a draft law (Inter-State Treaty to be 

concluded among all Federal States of Germany) modernising the media 

regulation in Germany („Staatsvertrag zur Modernisierung der 

Medienordnung in Deutschland – Modernisierungsstaatsvertrag” (ModStV-

E)).  

The main part of this draft Treaty consists of amendments to the 

“Staatsvertrag über Rundfunk und Telemedien – Rundfunkstaatsvertrag 

(RStV)” which shall be renamed, following the intended substantial update 

and consolidation to “Medienstaatsvertrag” (“MStV”).  

This Inter-State Treaty on media inter alia introduces a large number of 

new obligations for a variety of service providers: “media platforms” 

aggregating TV channels or video-on-demand services, “user interfaces” 

intended for navigating and using essentially audio and/or audiovisual 

content (in the form of linear and non-linear services), and “media 

intermediaries” such as search engines, social media platforms or (other) 

platforms for user-generated content. 

Essentially, the draft MStV notified concerns  

 “rules on services” in the meaning of Article 1 para. 1 lit. e) i) of the 

Directive; more concretely on 

 “electronic services” and “on-demand services” in the meaning of 

Article 1 para. 1 lit. b) ii) and iii) of the Directive. 

http://bit.ly/2X8pBZz
http://www.digitaleurope.org/
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DIGITALEUROPE believes that the notified draft would not only directly 

and negatively impact the freedom to provide services as well as the free 

circulation of goods but also unduly limit the freedom to provide 

“Information Society Services” as based on the country-of-origin principle 

and codified in the “eCommerce Directive” (Directive 2000/31/EC), and 

thus hinder the functioning of the Single Market. 

 E-Commerce Directive 

The new requirements of the draft MStV are incompatible with Article 3 of the 

eCommerce Directive which establishes the country-of-origin principle for rules 

on providers of Information Society services and according to which “Member 

States may not, for reasons falling within the coordinated field, restrict the 

freedom to provide information society services from another Member State” 

(Article 3 para. 2).  

The draft MStV creates specific, excessive requirements for interfaces of 

Information Society services that are “intended for use in Germany” for which 

there seems to be no relevant justification.  The draft MStV thereby establishes a 

country-of-reception principle and restricts the freedom to provide the services 

concerned from another Member States which clearly violates the country-of-

origin principle, since those services would have to be adapted to those specific 

German requirements.  

 Free movement of goods and freedom to provide 

services 

The rules on services in the new MStV concerned establish requirements for 

providers of Information Society services, such as media platforms and user 

interfaces, as well as device manufacturers that are “intended for use in 

Germany”, which threatens to undermine the free movement of goods and 

services in the Single Market.  

The following sets of rules are particularly concerning in this regard, since they 

establish new, excessive requirements for the design of user interfaces and 

media platforms intended for the German market: 

1. Findability of (specific) content on user interfaces 

The draft provisions in section 84, MStV determine which kind of content must be 

“more easily” found on the user interface/media platform than other content. This 

provision is open to interpretation and may thus lead to a regionalisation in 

Germany in order to meet the proposed findability requirements.  
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2. Overlays  

According to section 80 of the draft MStV, overlaying the broadcast or on-

demand programmes with other content will only be allowed if approved by the 

broadcaster or initiated by the user on a case-by-case basis.  

Therefore, recommendation mechanisms that are presented in the form of 

overlays which require prior or default settings, e.g. recommendations based on 

personal viewing habits and preferences, would no longer be feasible. This 

provision does not only include overlays but also scaling, which is a technique 

whereby the broadcasted picture is simply reduced in size but remains unaltered 

and fully viewable. In our reading, the text as it stands implies that features like 

picture-in-picture or split-screen, which allow users to watch two programmes at 

the same time, would only be allowed if the broadcaster agrees to this.  

3. Technical obligations  

Besides the above sets of rules, the draft MStV contains numerous other 

provisions that constitute a barrier for the cross-border provision of audiovisual 

media services and devices.  

These range from the introduction of a mandatory search function for 

broadcasting and on-demand services (section 84, para 2) to the requirement to 

enable each individual end user to interfere with the overall structure (listings and 

arrangements) of the user interface  (section 84, para 6).  

For manufactures and providers of information society services, any kind of 

fragmentation within the Single Market, such as national or even regional 

specifications which are required in no other EU Member State, constitute a 

considerable disadvantage and barrier to the cross-border provision of services 

and goods.  

Smaller and medium-sized European manufacturers as well as global players 

and providers of services would be discouraged to market their product and 

services in Germany. Less advanced and basic models of TV sets or set-top-

boxes risk to become more expensive on the German market.  

Furthermore, the draft would hinder innovation and cause delay of the market 

release of new products in Germany, which need to be adapted to the new 

regulations. Finally, any such regional fragmentation would negatively impact the 

end-user experience as it provides an obstacle for customer support – which 

requires a certain level of harmonisation – and hinders end-users from being able 

to use their devices and services in other EU Member States. 

 Audiovisual Media Services Directive 
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Furthermore, to the extent that the MStV is intended to transpose the 

“Audiovisual Media Services Directive” (Directive 2010/13/EU as amended by 

Directive (EU) 2018/1808, “the AVMS Directive”, or “AVMSD”), the rules neglect 

the framework set by the AVMS Directive national transpositions, particularly by 

introducing additional rules beyond the area of harmonisation and also by 

exceeding the margin of interpretation afforded to Member States when 

transposing the relevant provisions of the AVMSD.  

In these regards, the notified draft MStV introduces unjustified new barriers to 

trade and to the exercise of the Fundamental Freedoms in the Single Market, 

which will harm providers of services, manufacturers of goods and, ultimately, 

consumers.  

The MStV takes a very restrictive approach to the design of user interfaces and 

the display of content on the screen thus overstepping the margin of 

interpretation afforded to Member States by the AVMSD. If the MStV was 

implemented it would lead to a situation in which media platforms integrated in 

goods such as smart TVs or set-top boxes and services like online video 

platforms would have to be specifically designed for the German market and 

therefore could not move freely within the Single Market. 

 Conclusion 

The aim of the Single Market is to create an environment that is conducive to the 

competitiveness of undertakings. The draft MStV however establishes excessive 

rules for goods and services intended for the German market and is therefore 

detrimental to the competitiveness of undertakings. As many of the providers of 

Information Society services and manufacturers of devices operate on a pan-

European level and rely on the consistent application of the rules of the Digital 

Single Market, any kind of fragmentation within the European Single Market is a 

considerable disadvantage.  

Therefore, we encourage the European Commission to have a closer look at the 

German draft rules. We hope our submission is taken into consideration and will 

remain available for further questions and a personal exchange at any time. 

 

FOR MORE INFORMATION, PLEASE CONTACT: 

 Klaus-Dieter Axt 

Policy Director for Digital Technology & Innovation 

klaus-dieter.axt@digitaleurope.org / +32 478 173901 

mailto:klaus-dieter.axt@digitaleurope.org
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About DIGITALEUROPE 

DIGITALEUROPE represents the digital technology industry in Europe. Our members include 

some of the world’s largest IT, telecoms and consumer electronics companies and national 

associations from every part of Europe. DIGITALEUROPE wants European businesses and 

citizens to benefit fully from digital technologies and for Europe to grow, attract and sustain the 

world’s best digital technology companies. DIGITALEUROPE ensures industry participation in 

the development and implementation of EU policies.  
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Canon, Cisco, DATEV, Dell, Dropbox, Epson, Ericsson, Facebook, Fujitsu, Google, Graphcore, Hewlett 

Packard Enterprise, Hitachi, HP Inc., HSBC, Huawei, Intel, Johnson & Johnson, JVC Kenwood Group, 

Konica Minolta, Kyocera, Lenovo, Lexmark, LG Electronics, MasterCard, METRO, Microsoft, Mitsubishi 

Electric Europe, Motorola Solutions, MSD Europe Inc., NEC, Nokia, Nvidia Ltd., Océ, Oki, Oracle, Palo Alto 

Networks, Panasonic Europe, Philips, Qualcomm, Red Hat, Ricoh Europe PLC, Rockwell Automation, 

Samsung, SAP, SAS, Schneider Electric, Sharp Electronics, Siemens, Siemens Healthineers, Sony, Swatch 

Group, Tata Consultancy Services, Technicolor, Texas Instruments, Toshiba, TP Vision, UnitedHealth 

Group, Visa, VMware, Xerox. 

National Trade Associations  

Austria: IOÖ 

Belarus: INFOPARK 

Belgium: AGORIA 

Croatia: Croatian  

Chamber of Economy 

Cyprus: CITEA 

Denmark: DI Digital, IT 

BRANCHEN, Dansk Erhverv 

Estonia: ITL 

Finland: TIF 

France: AFNUM, Syntec  

Numérique, Tech in France  

Germany: BITKOM, ZVEI 

Greece: SEPE 

Hungary: IVSZ 

Ireland: Technology Ireland 

Italy: Anitec-Assinform 

Lithuania: INFOBALT 

Luxembourg: APSI 

Netherlands: NLdigital, FIAR 

Norway: Abelia  

Poland: KIGEIT, PIIT, ZIPSEE 

Portugal: AGEFE 

Romania: ANIS, APDETIC 

Slovakia: ITAS 

Slovenia: GZS 

Spain: AMETIC 

Sweden: Teknikföretagen,  

IT&Telekomföretagen 

Switzerland: SWICO 

Turkey: Digital Turkey Platform, 

ECID 

Ukraine: IT UKRAINE 

United Kingdom: techUK 
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