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Concretisation of the manufacturer concept in the German single-use plastic fund act (Art.8 SUP-D)

The German draft Single-Use Plastics Fund Act (EWK-FondsG) provides that "producers of single-use plastic products" will in future be obliged by means of a special levy to bear the costs of public waste management authorities for, among other things, the collection and treatment of single-use plastic products disposed of in the public domain. The draft adopts the broad producer definition of the EU Single-Use Plastic Products Directive, according to which "producer" is not only the person who produces the single-use plastic product, but also the person who fills, sells, or imports it and thereby makes it available on the market for the first time (see § 3 para. 3 of the draft). For single-use plastic packaging (according to Annex 1 No. 1-3 of the draft), including in particular service packaging, it remains unclear in the draft which value-added stage is to be used to bear the costs. According to the Federal Ministry for the Environment, Nature Conservation and Nuclear Safety (BMUV), the producers of empty packaging or the importers should pay the special levy - in deviation from the definition of manufacturer in the German Packaging Act. We do not find this proposal convincing for the following reasons:

Discrimination of German companies due to enforcement deficits would be increased
According to GMV estimates, approx. 60-70% of the service packaging used in Germany is imported from abroad, mostly directly from the final distributors, e.g. small snack bars, (ice cream) cafés, bakeries, butchers, etc. The enforcement authorities have already been unable to enforce the special levy on German companies. The enforcement authorities have already not succeeded in enforcing the system participation obligation (according to § 7 VerpackG) for this packaging; rather, there is known to be a large under-participation in this area. It is to be expected that these (micro) importers will also circumvent a special levy. A cost-bearing obligation in the EWK Fund Act for packaging producers and importers would therefore have the consequence that almost exclusively German packaging producers would be burdened, but not their foreign competitors. This would considerably weaken the position of German producers in the very intensive international competition. Furthermore, all final distributors who take care to place their packaging on the market properly would also be disadvantaged in competition. It is true that the customs authorities can carry out random checks on imports from non-EU countries, which in individual cases also leads to the rejection of non-legally compliant single-use plastic products. However, no such controls are carried out on imports from other EU countries.




Packaging producers do not know the quantity subject to duty
Moreover, the producers of empty packaging cannot be made to bear the costs because they often do not know what their customers fill the packaging with. For example, transparent plastic cups with lids (see illustration) can fall into different groups depending on the goods they are filled with by the final distributor:
[image: ]
1. cups with sliced fruit: Food containers according to Annex 1 No. 1, if intended for immediate consumption;
2. cups of freshly squeezed fruit juice: food containers as defined in Annex 1, No. 3, draft;
3. cups with tomatoes: No obligation to pay costs because not a food container according to Annex 1 No. 1, as the tomatoes are not intended for immediate consumption.
Packaging producers often have no knowledge of what proportion of their products are used as disposable plastic packaging within the meaning of the draft. In addition, such empty packaging is usually supplied by the producer to distributors, who in turn sell this empty packaging in Germany and other European countries. The producer therefore does not know to what extent his products are used in Germany. 
It is therefore not even possible for the producer of empty packaging to report on the one-way plastic packaging placed on the market in Germany (according to § 10 of the draft). 

Lack of coherence with packaging rules makes enforcement difficult
The non-returnable plastic packaging mentioned in Annex 1 No. 1-3 of the draft are "packaging" in the sense of the Packaging Act (cf. § 3 para. 4b, 4c and 5 of the Packaging Act). According to the Packaging Act, packaging is made available on the market "for the first time" if it is offered to the final consumer as a "sales unit consisting of goods and packaging", i.e. filled with goods (cf. section 3 para. 1 no. 1 VerpackG, so-called sales packaging). Sales packaging also includes packaging that is only filled at the final distributor in order to enable or support the transfer of goods to the final consumer (so-called service packaging, see section 3(1) no. 1(a) of the Packaging Act). Accordingly, the system participation and registration obligation in §§ 7, 9 i.V.m. § Section 3 (8) VerpackG after the latest amendment is explicitly directed at the distributors ("manufacturers") of the packaging filled with goods, but not at the producers of the empty packaging. 
A deviation in the definition of producer between the Packaging Act and the EWK Fund Act would have considerable negative effects with regard to the acceptance of the regulations. Since the adoption of the Packaging Act, considerable resources have been invested by industry, the Central Packaging Register (ZSVR) and other stakeholders in order to make the definition of the manufacturer comprehensible to the entire market. A deviation from this definition in the EWK Fund Act would be fatal. There is a risk of massive market confusion and the effects of the educational campaign, especially by the ZSVR, would be nullified. In the medium term, the already low system participation rates for service packaging could fall even further, since a differentiation between the special levy for the EWK Fund Act and the licensing fee for the Packaging Act cannot be communicated, especially to small and medium-sized enterprises.



Use existing registration data
The ZSVR already has the necessary data for asserting claims under the EWK Fund Act, because the registration obligation in the area of service packaging applies not only to system catering operators, but also in particular to snack bars, cafés, bakeries, butchers, etc. The ZSVR is also responsible for the registration of the packaging. In total, presumably about 300,000 "manufacturers" within the meaning of § 9 (1) VerpackG are obliged to register. The draft law itself provides for the use of this data by the UBA in § 8 para. 2. Comparable data for the producers of empty packaging are not available. We therefore advocate using the existing data of the ZSVR.
Incidentally, regulations in the draft itself also speak against making use of the producers of empty packaging: For example, an exemption from the reporting obligation is provided for micro distributors if they have placed "less than 50 kilogrammes" of EWK products on the market in the previous year (§ 10 para. 4). Such an exemption makes no sense for industrial packaging producers. Furthermore, the explanatory memorandum to the draft lists a number of "(manufacturers') associations" (HDE, BDI, IK, MV and the BVE) that are to be considered for filling the six manufacturers' seats on the Single-Use Plastics Commission (see § 23 Para. 2). With the exception of the IK, however, these associations represent neither packaging producers nor importers. Finally, there is the danger of a double burden if both the producer of the empty packaging in Germany and the final distributor in another EU Member State are charged the corresponding costs. The reason for this is that all other Member States (as far as is known) oblige the final distributor to bear the costs within the framework of extended producer responsibility. In this respect, the BMUV proposal represents a special path within the EU.
We therefore consider it sensible, in line with the Packaging Act and the implementation in other EU Member States, to oblige the distributors of disposable plastic packaging filled with goods to bear the costs within the framework of the EWK Fund Act, but not the producers and importers of empty packaging. We would be grateful if you would take these aspects into account when evaluating the draft. 
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