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Official report
regarding the fifth amendment to the Lower Austrian Building Code 2014
[German designation: NÖ BO 2014]
1.
General Part
The new Lower Austrian Building Code 2014 set out, in conjunction with the harmonisation of structural engineering regulations, to modernise the existing structural engineering provisions as part of a fundamental revision, to remove problems demonstrated in jurisprudence, to adopt suggestions from the authorities responsible for implementation and from those persons affected and, not least, to make provision for practice-oriented simplifications. On the occasion of the transposition of EU Directive 2014/61/EU (relating to high-speed electronic communications networks), which has been brought forward in the interim, the approach chosen is to be continued with the current amendment to the Lower Austrian Building Code 2014 and various themes are now to be developed further. These issues are principally the following: 
· the restructuring of those projects which are subject to authorisation, notification and reporting, as well as of so-called free projects, in the sense of optimisation with a view to avoiding existing problems in transposition and achieving a consequential improvement in legal certainty;
· clarifications relating to the terms and definitions (e.g. wall);
· simplification and acceleration of procedures through revision of the regulations involving the inclusion of neighbours in a building method (lapsing of building negotiations, clear rules of procedure for notifying neighbours);
· revision of the stipulations concerning feasible changes in level on building land and which are thereby suitable for authorisation, in conjunction with
· the establishment of a reference level which is also to be used as a starting point for the revised calculation of building heights;
· the development of practice-based stipulations for the outer design of structures (i.e. the assessment of “local character”), including account taken of whether a development plan envisages corresponding design features or not (i.e. the projects may not obviously deviate from the existing structures or significantly affect them in an adverse manner).
In addition, as part of this amendment, provision is to be made for the following:
· an adaptation in line with various revisions as part of the Lower Austrian Regional Planning Act 2014 (taking account of construction land reassignment in connection with building site validity and supplementary taxation rules, recognition of location-dependent charges paid, specification of the number of mandatory parking places in deviation from the Lower Austrian Structural Engineering Ordinance 2014);
· in implementation of the Lower Austrian Climate and Energy Programme 2020, a ban on the new installation of boilers for central heating systems using liquid fossil (heating oil) and solid fossil (coal, coke) fuels as well as
· the promotion of electric vehicles through the precaution of equipping more mandatory parking places with charging points.
The amendment to the Lower Austrian Building Code 2014 will not result in any changes compared with the previous legal situation regarding
· the division of responsibilities and
· the relationship with other provincial regulations.
The amendment to the Lower Austrian Building Code 2014 does not contradict any mandatory regulations under EU law. 
No problems in terms of enforcement are envisaged as a result of the amendment to the Lower Austrian Building Code 2014. 
The amendment to the Lower Austrian Building Code 2014 shall not have any new financial repercussions (costs) for the public administration. Through the restructuring of the authorisation, notification and reporting obligations, the processes should be more clearly presented and the need for possible time-consuming problem solving can be avoided. Through various procedural simplifications, it can be assumed that the costs thereby arising can be minimised both for the authorities and for the citizens affected.
However, a precise estimate of costs is not possible in the absence of specific figures for various procedures at municipal level.
The amendment to the Lower Austrian Building Code 2014 shall not have any negative impact on achieving the objectives of the Climate Alliance Austria. On the contrary, various measures with respect to heating systems or electric mobility should entail support for these objectives.
Additional cooperation on the part of Federal agencies is not envisaged.
The adoption of the Act also affects (municipal) charges. In accordance with § 9(1) of the Federal Constitution, it must therefore be notified to the Federal Chancellery immediately after the decision of the provincial parliament, before it is decreed by the provincial governor.
Consultation mechanism:
According to Article 1(2) of the agreement between the Federal Government, the provinces and the municipalities regarding a consultation mechanism and a future stability pact for the regional administrative bodies, Provincial Law Gazette No 0814, the draft amendment to the Lower Austrian Building Code 2014 is subject to the consultation procedure. 
Information procedure:
Parts of the amendment to the Lower Austrian Building Code 2014 also concern, by extension, technical provisions which have to be notified, prior to the passing of a resolution, to the European Commission in accordance with Article 8 of Directive 98/34/EC of the European Parliament and of the Council laying down a procedure for the provision of information in the field of technical standards and regulations and rules on information society services. This notification is made at the same time as the start of the appraisal. 
2. Specific Part
Re subparagraphs 1 to 5 (statement of contents)
The amendments as part of the Table of Contents result from amended titles and from the introduction of new sections.
Re subparagraph 6 (§ 4 subparagraph 3):
The reference level now serves as the basis for the assessment of adequate illumination, especially as this is also relevant regarding the calculation of the building height.
Re subparagraph 7 (§ 4 subparagraph 11a): 
With respect to the regulation of changes in terrain, in conjunction with the calculation of building height, the reference level defined here is taken as the relevant basis for determining the building height. Changes in height are legally considered to be free from the requirement for authorisation if the previous criteria for an authorisation obligation were not fulfilled (§ 14 subparagraph of the Lower Austrian Building Code 1996), i.e. which could be legally constructed without authorisation from the building authorities. Not included, however, are such changes in terrain which are brought about unlawfully, i.e. without the necessary authorisation; these should not be taken into account in determining the reference level and the height that existed before the unauthorised terrain change was brought about should be taken as the basis (insofar as it can still be established). 
Since the reference level is relevant for all future structures (for determining the building height and for several other provisions), it must be documented sufficiently accurately prior to the building of a structure or before a change in terrain is brought about. The national height network of the Federal Office of Weights and Measures should essentially serve as the starting point for the documentation. A municipality that has its own municipal height network may also require this to be the starting point (see also the explanatory notes relating to § 4 subparagraph 11a).
The ordnance data used shall be indicated in the plan with the number and current height (e.g. KT 32-53A1 where H = 275.23 m over the Adriatic).
In order to carry out construction work or ensure that the height of the reference level can still be verified or reconstructed in later years, an ordnance reference point (e.g. a benchmark in a building or wall, bolts in asphalt) should be fixed on or in the vicinity of the site.
The precision of the survey is determined in accordance with the existing terrain conditions. These should be depicted by the authorised planner as precisely as possible with the quality of a normal field survey. For a paved area, this will be possible to a level of centimetres, while for arable land, one can make an average of the terrain surfaces from the local uneven surfaces (interpolation). The precision does not therefore depend on the possible measuring accuracy by the authorised expert but on the nature of the terrain in question.
In municipalities, the terrain model created each year as part of the planning package by the province of Lower Austria using airborne laser scanning is offered free of charge. This height model is also connected to the height network of the Federal Office of Weights and Measures and is made available in the form of a 1-metre grid.
This data can be used by the municipalities to estimate the reference level. However, on the basis of the large-scale determination, differences of the order of decimetres to local height networks and height benchmarks may arise in individual circumstances. 
This terrain model data is also available to private individuals and companies for a fee through the GeoShop of the province of Lower Austria.
Essentially, documenting the reference level for the entire plot is sensible. This avoids the need to repeat the height assessment if further buildings or extensions are undertaken on the plot. However, to minimise the effort required under law for large sites and smaller projects, it should be considered as sufficient if the reference level is only documented in those areas where terrain changes are being carried out or structures are to be erected. 
Re subparagraph 8 (§ 4 subparagraph 18):
Since the new regulation for building height (see §§ 53 and 53a) is no longer based on the concept of gabled fronts, this definition of the term is superfluous.
Re subparagraph 9 (§ 4 subparagraph 21):
The requirement that main windows must be positioned at least above the reference level is designed to prevent main windows being located deeper than foreseen in the definition of adequate lighting (subparagraph 3), especially as they may even be overshadowed within the scope of a development plan by the neighbour's permitted structures. Outside the scope of development plans, a building applicant would need to take account of approved lower-lying windows in neighbouring buildings and could thereby be sharply restricted in terms of the usability of his building site. 
A clarification is also added that for large windows (e.g. so-called French windows or other large-area windows), the entire window surface is not required for adequate lighting and hence, the entire surface does not need to be kept free from obstructions.
Re subparagraph 10 (§ 4 subparagraph 31):
The provision for 1/3 spatial enclosures was found in practice to be excessive and even led to undesirable outcomes. This has consequently now been adjusted back to half the surface area. At the same time, clarification is provided that railings, parapets, doors, gates, grids and networks or surfaces with holes should be considered as a single component and should therefore also be taken into account as a whole for the wall surface. These components as a whole have the optical effect of a spatial enclosure and are counted, together with their openings and open spaces, as part of the wall area. It is also clarified, using the examples of windows, doors, gates and also blinds, that openable building elements, including sliding windows and walls, also contribute to the definitive surface.
Re subparagraph 11 (§ 5(2) first sentence and § 5(3) first sentence): 
Re paragraph 2:
In order to avoid unnecessary delays, the same decision deadline shall apply to decisions regarding a tolerance obligation as applies to the underlying building authorisation procedure.
Re paragraph 3:
The legal effects of an appeal to the provincial administrative court in cases relating to the obligation to tolerate the use of another property for the purpose of implementing an approved building project should reasonably be the same as for the underlying building authorisation procedure.
Re subparagraph 12 (§ 6(1) final two sentences):
Driving and pipeline rights as a “replacement” for public development of a building site – acting thereby as a precondition for any development or the creation of a building site – may not be limited or obstructed by structures. In this regard, the adjacent neighbours affected in the sense of paragraph 1 subparagraphs 3 and 4 should be accorded a right to consultation.
For mostly minor projects which were previously subject to obligatory notification and which are now included in the authorisation obligation with various simplifications, as redrafted in § 18(1a), possible party status for the neighbour is to be excluded from the outset, as was previously the case on the basis of the notification procedure.
Re subparagraph 13 (§ 6(2) subparagraph 2):
The addition of possible emissions as an example aids clarification.
Re subparagraph 14 (§ 7):
The parties entitled to use, as in an associated construction approval procedure (main procedure), do not have party status in procedures relating to the obligation to tolerate various measures. As in other procedures under the Lower Austrian Building Code 2014, the owner of a structure or plot is the addressee for the building authority. The addressee has the responsibility to ensure that a party entitled to use (who is associated with the owner under civil law) fulfils the requirements laid down by the authorities in due time. 
In order to avoid or prevent any misunderstandings, parties entitled to use are not therefore mentioned in the regulation.
Re subparagraph 15 (§ 10(1) to (6)): 
The reintroduction of the authorisation procedure for boundary changes to plots on building land is justified by practical problems associated with differentiating between the confirmation note and reference clause and the fact that the confirmation note, according to the official report regarding the original version of the Lower Austrian Building Code 1996, is already considered to be a “simplified decision”, although one to which no conditions can be attached. In practice, users were hardly aware of the previous decision status, while case law has, however, certainly been based in this connection on the presence of decisions. Benefits from this change firstly include the possibility to be able to impose conditions (mostly of a technical building nature) in connection with boundary changes on developed plots. Up to now, requirements which were necessary for building reasons in view of a new site boundary (e.g. the presence of a firewall along a future site boundary) would have already needed to be fulfilled at the time of notification (e.g. necessary firewalls would already need to be in place). Other preconditions would also have needed to be in place, as they would otherwise, under the law, necessarily lead to rejection by the building authority.
The adaptation and the required issuance of a formal decision also serve to assist transparency, since the other measures associated with the boundary change (building site declaration, determination of a street line, assignment of land, change in boundary) are brought together in a single decision (see paragraph 5). If a measure is contested, it will be apparent that the boundary change itself cannot therefore be approved as yet.
It should be emphasised here that the authorisation obligation does not lead to any extension of the scope of examination by the authorities compared to the notification obligation, although the change is expected to lead to greater clarity and legal certainty. 
Re paragraph 2 subparagraph 3:
The insertion is designed to add legal clarification to an interpretation of this provision that is already assumed in practice, namely, that infringements of the Lower Austrian Building Code 2014 by existing buildings only need to be removed if this is actually possible. An infringement that cannot be removed may not, however, lead to rejection of a boundary change, although no further deterioration in the current situation can be permitted.
Re paragraph 2 subparagraph 4, in conjunction with paragraph 4 fourth indent:
The possibility of connecting the new plots to the public thoroughfare should be taken into account as early as possible in order to recognise difficulties at an early stage and to be able to counter any subsequent issues in good time. 
Re paragraph 4:
The street lines which need to be defined in the absence of a development plan should also be shown in a partition plan (cf. to this end § 18(1) subparagraph 3c, § 15(3)). In this case, it is made clear that no additional plan needs to be presented.
Re paragraph 6:
The use of the term "legal force" expresses the fact that the expiry period shall only begin when a decision of the provincial administrative court (which may differ from the official decision) has been made.
Re subparagraph 16 (§ 11(1) subparagraph 6):
Since, also as a result of the most recent amendment to the Lower Austrian Regional Planning Act 2014, Provincial Law Gazette No 63/2016, building land reapportionment still affects plots already designated as building sites, and which may therefore also be changed, it is necessary to take account of this form of change to plot boundaries, by analogy with the creation of building sites under subparagraph 3.
Paragraph 1 final sentence: Correction of citation.
Re subparagraph 17 (§ 12(1)):
The new arrangement for assignment of land is consequential to the revision of the facts concerning authorisation and notification (current authorisation obligation for boundary changes on building land, removal of the notification obligation for carports and revision of the regulation regarding enclosures). Carports are henceforth (as was also the case previously) included in the statement of facts under subparagraph 2c. 
Re subparagraph 18 (§ 12(5) final sentence):
This provision serves to clarify the fact that a claim for compensation is only valid once the provincial administrative court has made a decision, which may deviate from the decision of the authorities.
(For the agreement by mutual consent and determination to be aspired to in connection with compensation, § 8 shall apply. There is therefore no need for a legal basis for a determination of compensation by decree.) 
Re subparagraph 19 (§ 12a):
Since a height level specified in a development plan or an Ordinance under § 67(3) should also be implemented in practice, a corresponding obligation – comparable to the assignment of land – should be included in the Lower Austrian Building Code 2014. Those cases where a reference to the determined height level can be established (e.g. for each building or building-like structure or, for instance, in the case of a supporting wall) are to be used as inducements.
As a result of the option of sloping the terrain between the reference level to be established and the existing terrain on neighbouring plots, a situation is to be avoided whereby structures (e.g. retaining walls) have to be erected in order to fortify the new terrain, if and as long as the original terrain still exists on the adjacent plots. However, it should be ensured in this context that no adverse impact occurs on the neighbouring plot, e.g. as a result of waterlogging. 
Re subparagraph 20 et seq. (§ 14 - 17):
The number and variety of the statements of facts set out in § 15 (each of which also involves varying levels of expense) which could only be assessed inadequately in the notification procedure – as was repeatedly demonstrated in practice – made a reworking of the classification of those projects which are subject to authorisation, notification and reporting, as well as of so-called "free" projects, necessary. In this context, all statements of fact were transferred to the category requiring authorisation whose assessment is only possible on the basis of appropriate, usually technical, documentation. For projects to be classified as minor in terms of extent or purpose, simplifications are envisaged for the legal requirements in keeping with the previous notification procedure (building site declaration, site foreman, etc.) and for the quality of the documentation to be submitted. Since a transfer of a number of projects into the category requiring authorisation appears inappropriate, however, if, for example, no building measures are undertaken but compliance is to be ensured with requirements and prohibitions laid down in a development plan or with regulations regarding protected zones or stipulations in an area allocation plan (e.g. a restriction on the number of residential units in certain areas), these are retained in the notification obligation. Other projects where issues under building law are classified as minor are transferred to § 16 and § 17.
Re § 14 (subparagraphs 4, 6, 7 and 9):
Re subparagraph 4:
The installation of all boilers with a nominal heat output exceeding 50 kW is now (once again) brought under the authorisation obligation. Boilers with a nominal heat output not exceeding 50 kW which are connected to a chimney system routed via the roof are, in accordance with § 16(1) subparagraph 3 subject to the reporting obligation, which previously only covered gaseous fuel boilers. Boilers are thereby not only included if they are part of a combustion plant but also those which are used to dry grain or for similar purposes.
The value for the delimitation of the authorisation obligation for combustion plants (400 kW) was taken from Article 15a of the Agreement on the commissioning and inspection of combustion plants.
Re subparagraph 6:
A change to the height level – deviating from the reference level – is only permissible where no specific height level of the terrain has been determined, either in a development plan or in a separate Ordinance (see § 67(1) and (2)). Thus, only the establishment of the height level envisaged in the development plan or in the Ordinance (i.e. the establishment of the reference level) is permissible within the scope of a prescribed reference level. A change in the height level which deviates from the reference level shall be refused due to the contradiction with the final indent each time under § 67(1) or (2). 
Re subparagraph 7:
Definition adjustment.
Re subparagraph 9:
Machines and devices which are structurally connected to buildings - which are in turn included in the authorisation obligation - are primarily those in the agricultural sector, such as, for example, drying plants for cereals. (This is because those in commercial plants have been removed from the Building Code.) Here again, the assessment by the authorities usually requires qualified documentation, not least as static problems can arise or emissions can be expected, for instance. Compared with the notification procedure, the authorisation procedure offers the advantage that the documentation submitted need not always be rejected until all concerns have been addressed and authorisation can be granted with conditions.
Lifts and other lifting systems requiring monitoring continue to be covered by this provision. The authorisation obligation in this case follows from the Lower Austrian Lift Ordinance. 
§ 15(1), (2) and (4) to (8):
For greater transparency, the statements of facts taken from the previous notification procedure are now summarised in groups, primarily containing those projects whose assessment by the authorities does not require the presentation of more extensive documentation, including technical documentation. The separation of the complicated statements of facts now facilitates a shorter and simpler process through the shortening of the deadlines that is now possible.
The establishment of mobile homes on camping sites is now included in paragraph 1 subparagraph 1q This element was previously incorrectly included in § 17. 
Paragraph 1 subparagraph 2c now includes both the installation of insulation for the walls and the retrofitted insulation measures for the roof area promoted under § 53a(10), as well as the subsequent incorporation of insulation under the topmost floor ceiling.
Paragraph 1 subparagraph 3 relates to projects in areas for which protected zones or conservation areas have been established. Since a more sensitive approach with respect to building measures is necessary in these areas, stricter regulations may be laid down in development plans whose compliance with the notification obligation (and possible refusal if they are violated) is to be guaranteed. 
Generally speaking, measures affecting the appearance of an area such as, for example, the design of façades, should be subject to official control, in which context advertising slogans and banners may have a negative effect on the appearance of an area. 
Re § 16(1) to (5):
Re paragraph 1 subparagraph 1:
Air conditioning plants, like heat pumps, are neither subject to authorisation nor notification; they are only subject to a reporting obligation if their rated output is at least12 kW. Air conditioning plants with a lower rated output come under § 17. 
Re paragraph 1 subparagraph 3:
The previous provision is extended with a view to simplifying the procedure. Solid and liquid fuel boilers are therefore now included in the reporting obligation. Corresponding to this, the certificates required for safe operation of these boilers are to be provided (see paragraph 2a).
Re paragraph 1 subparagraph 5:
Adaptation of citation.
Re paragraph 1 subparagraph 7:
This relates to plants of such a size as not to be subject to the Lower Austrian Electricity Act, for which there can be no conflict with a corresponding green area designation which is only envisaged for plants with a bottleneck capacity exceeding 50 kW. In order to follow the example of all the other provinces in reducing the administrative burden, while at least ensuring that the building authority is aware of it, for plants which are subject to the Lower Austrian Building Code 2014, the reporting obligation shall suffice. 
Re paragraph 1 subparagraph 8:
The construction of domestic sewers is of interest to the building authority and the sewer operator inasmuch as their link to the connecting lines (see § 17(2) second sentence of the Lower Austrian Sewerage Act 1977) must be guaranteed.
Re paragraph 2:
Correction of citation.
Re paragraph 2a:
The insertion relates to a supplement required for heating reasons.
Paragraph 4 contains the extension to include the projects newly assigned to the reporting obligation.
Paragraph 5 is designed to clarify, as in § 30(4), that the absence of necessary documentation or findings is equivalent to a failure to report.
§ 17 (subparagraphs 4, 7, 9, 13, 14, 19, 21 and 22): 
Re subparagraph 4:
Clarification on account of the new regulations under §§ 14 et seq.
Re subparagraph 7:
Clarification in relation to the reporting obligation for certain air conditioning plants in § 16(1) subparagraph 1, under which the rated output also only relates to the latter.
Re subparagraph 8:
The retention of the previous regulatory content requires the specific transfer of the scope because of the new regulations under §§ 14 et seq.
Re subparagraph 9:
The addition is made in order to avoid misunderstandings in connection with changes in terrain. A raised-bed garden of traditional size (i.e. it must be possible to tend it without stepping onto it) is neither a structure nor a change in terrain, which would both be subject to the authorisation obligation. The further supplement follows from the reporting obligation for pergolas in prescribed protected zones and conservation areas (§ 15(1) subparagraph 3b).
Re subparagraph 13:
This clarification involves the removal of an administrative burden not required by building law, since these plants are only used for hydro-engineering purposes and the technical requirements that they have are checked in any case in the authorisation procedure under water legislation. The adjustable outflow of a pond whose level can be adjusted as far as draining the pond completely via the outflow through pipework at the level of the pool bottom is designated a monk brick. At the same time, it also functions as a deep water drain. The base of the pool is in the form of a flat funnel with orientation to wards the monk brick.
Re subparagraph 14: Clarification that the measures listed are only relevant for building law in protected zones and conservation areas.
Re subparagraph 19:
Linguistic correction (legal plural).
Re subparagraph 21:
Certain structures of generally minor relevance under building law which were formerly subject to a notification obligation are to be removed from the Lower Austrian Building Code 2014, although in view of the size not only buildings but also structures are to be included.
Re subparagraph 22:
Clarification that minor fillings or excavations that have no effect on the level of the plot, especially if they are not undertaken in the space between two neighbouring buildings, are not subject to the authorisation obligation. If the change in terrain is so small that the original terrain can at any time be retrospective reconstructed, documentation of the original terrain is not required and no authorisation is therefore necessary. The terrain can then at any time by documented when subsequent changes are made or when buildings are constructed. Minor changes or those affecting a very small area such as fillings in connection with terraces or the limited distribution of excavation material, such as from swimming pools and the like, do not have the same effects as terrain changes affecting the overall site. 
In order to prevent adverse effects on the rights of neighbours from subsequent establishment of buildings permitted in the space between two neighbouring buildings, in particular with a view to illuminating main windows, at least such terrain changes which allow subsequent construction or establishment of structures are subject to an authorisation obligation. 
Re subparagraph 21 (§ 18(1) and (1a)): 
Re paragraph 1 subparagraphs 3d and 3e:
The adjustment is necessary due to the revision of the topic of terrain changes.
The presentation of the reference level is made on the basis of a measurement plan of the terrain, for which the sampling of points in a grid (at a scale of e.g. 1 m or larger) should be considered sufficient for building legislation; the level in between than then be calculated by interpolation. (Refer also to the explanatory notes under § 4(11a)). 
Re paragraph 1a:
In the new arrangement of §§ 14, all statements were transferred into the category requiring authorisation whose assessment is only possible on the basis of appropriate, usually technical, documentation. For projects to be considered as minor in terms of extent or purpose, simplifications are envisaged not only for the legal requirements in keeping with the previous notification procedure (building site declaration, site foreman, etc.) but also for the quality of the documentation to be submitted. 
Re subparagraph 22 (§18(3 and 4)): 
Re paragraph 3:
The provision introduced through the Lower Austrian Building Code 2014 is to offer the building applicants the possibility to contribute to an acceleration of the procedure, since using the four-eye principle of dual control when a project is submitted in most cases means that no extensive checking and approval by (official) experts is still needed. The areas for which confirmation is to be possible from a further expert individual – up to now those regulated in Guidelines 1 to 6 from the Austrian Institute of Construction Engineering – are now extended to all the areas covered by the Lower Austrian Structural Engineering Ordinance 2014 (i.e. heating systems, for example). 
Re paragraph 4:
A clarification is made that in accordance with the Buildings and Homes Registration Act [German abbreviation GWR-Gesetz] – in particular the explanatory notes for the original version – the respective building authorities are envisaged for the further transfer of the data to the Austrian Federal Office of Statistics, thus the district administration authorities set out in the Lower Austrian Building Statutory Transfer Regulation.
Re subparagraphs 23 and 24 (§ 19 (1) and (1a)):
Essentially this accomplishes a breakdown in the interest of verbal comprehension, with a minor modification to the content of the current regulation. Thus, the provisions as to how and on what basis the basic limits are to be correctly presented are not included in the listing of paragraph 1 subparagraph 1 but in a separate (1a).
Re paragraph 1 subparagraph 1a:
Due to the importance of the limits and the actual site measurements for the implementation of construction (e.g. regarding the actual compliance with the necessary distance), care must be taken to ensure that the labelling of the limits on the site is as up to date as possible
Since the establishment of enclosures subject to an authorisation obligation (if they are implemented as structures in terms of § 14 subparagraph 2 may lead to boundary disputes and the building authority needs in such cases as an initial question to establish where the boundary runs, the authority should also be provided with as good a basis as possible for this decision. 
Re paragraph 1 subparagraphs 1a and 3:
Compliance with the reference level follows from the revision of the theme of terrain changes.
Since the reference level is relevant for all future structures (for calculation of the building height and for a few other provisions), it must be sufficiently accurately documented before the building of a structure or before a change in terrain is brought about. The national height network of the Federal Office of Weights and Measures should essentially serve as the starting point for the documentation. A municipality that has its own municipal height network may also require this to be the starting point (see also the explanatory notes relating to § 4 subparagraph 11a).
Re paragraph 1 subparagraphs 2 and 6: 
While the necessity of stating the chimney flue cross-section has lost significance in the absence of corresponding regulations relating to this in the Lower Austrian Structural Engineering Ordinance 2014, the escape routes have increased in importance in conjunction with Appendix 2 (fire protection) to the Lower Austrian Structural Engineering Ordinance 2014. 
In addition, an adjustment is made consequential to the restructuring of the authorisation and notification obligations. 
Re paragraph 1a:
As previously, the primacy of the site boundaries is retained. However, since up to now only some of the building sites are also boundary sites, boundary surveys are as before foreseen – where the neighbouring site owners agree to a boundary route (see in this connection the procedure according to the Survey Ordinance), this is therefore not disputed; in cases of dispute, the boundary laid down by judicial non-litigious procedures. 
Due to the removal of the reference (“§ 1 of the Property Division Act, Federal Law Gazette No 3/1930, as amended by Federal Law Gazette I No 190/2013”), the boundary surveys are no longer restricted to land surveyors and consultant survey engineers but may also now be carried out by engineering offices (engineering consultancies in accordance with § 94 subparagraph 68 in conjunction with § 134 of the Industrial Code 1994, Federal Law Gazette No 194/1994 as amended by Federal Law Gazette I No 155/2015. 
The Survey Ordinance 2010, Federal Law Gazette II No. 115/2010, as amended by Federal Law Gazette II No 241/2010 entered into force on 7 May 2012. Since then, it has been inter alia required that boundary points shall be determined with an accuracy of 5 cm and that a mandatory certified protocol on the boundary negotiation to be undertaken with the site owners with the signatures of all participants shall be prepared and appended to the plan. In order to achieve as precise as possible a presentation with a view to later transfer of all boundaries of the site into the boundary survey, it is appropriate for the survey to be carried out on this basis. The Survey Ordinance 2010 now applies in the version of Federal Law Gazette II No 307.2016, which confirms the principles described. 
In general, the boundary surveys required under paragraph 1 in conjunction with paragraph 1a need only be carried out for those boundary areas that are importance for the assessment of the project according to construction law.
The area for which the boundary survey is foreseen relates to building projects (new construction and extensions of buildings, enclosures with an authorisation obligation – in other words those which are structures in terms of § 14 subparagraph 2) directly on the boundary of the site or in the area between the site boundary and the space between two neighbouring buildings +1 metre. In the last case, the wording of the Act is based on the construction of main buildings which are not permitted in the space between two neighbouring buildings (other than projecting structures within the meaning of § 52). If these are situated directly on the site boundary, for example, due to an existing closed or linked development, these may not be impacted; if there is a space between two neighbouring buildings, this must, in turn, be kept free of main buildings. The “safety margin” of an addition 1 metre ensures that despite any imprecisions, the space between two neighbouring buildings is at any rate not impacted and an infringement of the provisions of building law in this respect cannot occur.
The position is different for outbuildings. These may (in accordance with § 51) in principle also be built in the space between two neighbouring buildings, although direct construction on the site boundary does also (as for main buildings) require a survey, but this is not considered as an “infringement” on the space between two neighbouring buildings (in contrast to main buildings). Consequently, in the assessment of whether an outbuilding that lies outside a “safety margin” of 1 metre from the boundary (i.e. more than 1 metre away from the site boundary, cf. this space in connection with the space between buildings) can be permitted, a boundary survey in the sense referred to above is not important. 
This permissible disregard of a boundary survey thus also followed from the previous wording of the Act and therefore does require a “free” interpretation of the regulation. In order to make this clear, the different requirement for the space between two neighbouring buildings for main buildings and outbuildings is explicitly formulated.
In the last sentence, a linguistic clarification is made that the building applicant himself does no need to submit the survey documentation but rather the authorised expert, who will usually have the necessary technical means for this purpose.
Re subparagraph 25 (§ 19(2) subparagraph 3a):
Since the requirements for buildings and parts of buildings or construction parts under Appendix 2 (fire protection) to the Lower Austrian Structural Engineering Ordinance 2014 are particularly based on building classes (classes 1 to 5) and other safety categories, it is useful to identify these already in the building description. 
Re subparagraph 26 (§ 20(1) subparagraphs1, 3 and 7 and the last sentence):
Re subparagraph 1:
An exception shall be made for those measures that are necessary to fulfil the prerequisites for the release of a development zone. If these measures could not be given permission, the development zone would never be able to be released (e.g. a noise protection wall requiring authorisation under § 14 subparagraph 6 as a change to the height level of the terrain or a noise protection wall in terms of § 14(2) subparagraph 18 of the Lower Austrian Regional Planning Act 2014.
Re subparagraph 3:
Through the addition, linguistically adapted in line with § 26(4) and § 35(4) of the Lower Austrian Regional Planning Act 2014, it is clarified in accordance with the current interpretation that not every building limitation constitutes an actual ban on building, except for those building projects which undermine the purpose of a prohibition on building and could defeat its objective. 
Re subparagraph 7:
Responsibility for market surveillance rests with the Österreichischen Institut für Bautechnik (OIB) [Austrian Institute of Construction Engineering], for which reason there is no need for a check on consistency with the Act referred to for individual building authorisation procedures. With the addition, the list is broadly in agreement with that in § 15.
Re paragraph 1:
Due to the elimination of building negotiations, in which the Fire Service was involved in the building projects referred to, information to the Fire Service should also be ensured in connection with the new regulations.
Re paragraph 2:
The regulation envisaged an unnecessary deviation from the Administrative Procedures Act. The deadline created the problem in practice that a reminder for the documentation necessary for the assessment after the expiry of the deadline appeared to be no longer permissible and therefore led to misunderstandings.
Re paragraph 3:
Clarification that a necessary (for the purpose of assessment or a possibility of change) reminder shall also be permissible after the expiry of a particular deadline. (The rejection of the application that would otherwise be required would be to the disadvantage of the applicant.)
Re subparagraphs 27 and 28 (§ 21 (new) in conjunction with § 22)):
Re paragraph 1:
Although in principle no building negotiation (i.e. a negotiation with the participation of the neighbours and parties) is now foreseen, an inspection in accordance with § 54 of the Administrative Procedures Act may when necessary be carried out at any time. (Since a building authorisation procedure relates to authorisation of a project, negotiation on the spot was in any case inconclusive for most participants.)
The rights of the parties and neighbours should however not in principle be reduced; on the contrary: the explicit statement that all of them may inform themselves in detail through inspection of the documentation – including those who do not have party status, going beyond the regulation of § 17 of the Administrative Procedures Act – includes, in the spirit of procedural transparency, those who up to now received no information. Fears that something might be kept secret, from the neighbours in particular, can thereby be allayed in advance (transparency!). At the same time, a recurrent problem for the building authorities, to decide who can be permitted access to which documentation in which form, is addressed. 
The demonstrable information to all neighbours in terms of § 6 (1) subparagraphs 3 and 4 and the legal parties (e.g. site and building owners, those responsible for street maintenance, the environmental authority in the case of § 5 (1), sentence 2 of the Lower Austrian Environmental Protection Act) about building application is important with a view to setting the deadline for any comments in connection with the timeliness of objections and the loss of party status.
The demonstrable deadline for written objections and the demonstrable reference to loss of party status was already foreseen in the invitation to building negotiations and is therefore not new. The requirement for objections to be in writing also eliminates any complaint that verbal representations had not been correctly passed on.
Information or notification of other individuals, authorities and service providers involved may be made under the Administrative Procedures Act, though they are no longer required under construction legislation. With reference to the Fire Service, see § 20(1) last sentence.
The award of party status through subsequent enquiry results and subsequently submitted reports (i.e. available after the initial assessment) is laid down as part of the Administrative Procedures Act. In this regard, it is sufficient only to grant this (party) status as in the Administrative Procedures Act to those who raise permissible objections, i.e. according to § 6, in a timely manner, i.e. within the deadline specified, and therefore are parties to the issue.
Following the example of §356 of the Industrial Code 1994, assistance should be given in relation to the information of co-owners who are subject to major expectations by the building authorities, such as in residential blocks, and who are disadvantaged by the tightening and acceleration of the procedures by means of the current provision. For this purpose, the affixing of notices on the date of information – e.g. by display in corridors – determines the start of the period for general objections. 
Re paragraph 2:
Notification of the decision shall be made, contrary to the Administrative Procedures Act, to everyone who has made timely objections (even impermissible objections). In this way, they acquire information on the assessment of their objections, to be included in the justification for the decision. Persons who never have party status in the procedure due to the absence of public subjective rights, or who have lost party status in the absence of objections raised in a timely manner (“non-parties”), do not acquire or re-acquire party status through the notification of the decision. (Their appeal should therefore be rejected.)
Re paragraph 3:
The exception to this regulation shall only be granted for such cases that are also given concessions in other areas (e.g. with respect to the precision of documentation) and that are normally unaffected by neighbour rights. Furthermore, the obligation to inform neighbours shall not apply to those projects which a priori cannot affect the rights of neighbours (e.g. emission-neutral changes within structures or measures only affecting the appearance of an area). 
Re subparagraph 29 (§ 23):
Re paragraph 2:
In addition to the extension of the regulation by a further application cases comparable to the previous one, it is clarified that building authorisation with a suspensory condition is a priori only to be attempted if a corresponding removal of the hindrance to authorisation due for example to the conditions of ownership or the conditions of existing structures is possible at all. Following the jurisprudence of the highest court, the right of a building applicant can only arise in these cases.
Re paragraph 3: 
Buildings that are given concessions in the building authorisation procedure will also not trigger the obligation for a prior building site declaration – as previously for the notification obligation. (Because of the reference to § 23 (3) in § 38 (1), their construction will also not require a development release order.)
Re paragraph 4 and paragraph 7: 
The previous regulation is no longer required, since the reference level for the building height may not be changed, but merely documented; a change in the height of the terrain, now subject to mandatory authorisation, no longer affect the calculation of the building height. 
Re subparagraph 30 (§ 24 (6 and 7)): 
Through the changed arrangements of §§ 14 ff, it is considered to be sufficient if for the remaining conditions in § 15 a date for completion must be taken into account – the validity of an official inspection shall also in this case be subject to a time limit, especially as the current basis for the relevant assessment (e.g. area zoning plan or development plan) may have subsequently been changed – but the deadline extension up to now foreseen in paragraph 7 can now be dispensed with, in view of the content and extent of the conditions.
Re subparagraph 31 (§ 25) 
Re paragraph 1: 
It is clarified that the presence of an appropriate authorisation given to the experts appointed by the builder must be shown by the experts or the builder on request from the building authority, in other words that there is a duty to provide this to the building authority. 
Re paragraph 2: 
It is clarified that because of the new arrangement of §§ 14, those projects which are transferred from mandatory notification to mandatory authorisation still do not require a foreman.
Re subparagraph 32 (§ 27(1)): 
An inspection shall also be permissible to clarify whether the reference level, which, if it was required, must be compulsorily prepared in accordance with § 12a, has been produced correctly.
Re subparagraphs 33 and 34 (§ 30(2) and (5)):
If a building project is implemented in an area where a reference level is laid down in a development plan or an Ordinance under § 67 (3), for which the obligation for its implementation therefore applies, the usage of the property is only permissible after the reference level has in fact been achieved. The completion notification is only complete with the corresponding proof.
The change in paragraph 5 is based on the new arrangement of §§ 14 ff.
Re subparagraph 35 (§ 34(3)):
A clarification is made that the mere access to sites – without then also requiring entry to the structures – shall of course be granted (e.g. To identify external structural weaknesses). 
Re subparagraph 36 (§ 35(3 and 4)):
A clarification is made that the use of a structure shall of course also be prohibited if there is as yet no (required) consensus for this.
Paragraph 4 (new) implements a practical wish and lays down explicitly in the Lower Austrian Building Code 2014 a legal basis for testing and entry to the plot or structure which is required for this purpose.
Re subparagraph 37 (§ 37(1) subparagraph 11):
Adjustment to the penal regulation on the basis of the new regulation under § 35 (4).
Re subparagraph 38 (§ 38(3)):
The chargeable event for building authorisation on building sites was already introduced in the Lower Austrian Building Code 1996 (§ 38 (1) subparagraph 2). This was to provide a further or additional opportunity to specify the charge, primarily for those cases in which the municipalities had postponed the actual payment of the charge for the previous creation of the building site until later – due to the previously applicable regulation (immediate release charge for all newly-created sites) which had financially overburdened the majority of the site owners at this time. These municipalities wanted on the one hand to assist those affected by the charges without, on the other hand, having to waive the charges which were necessary for the municipalities.
In order to give equal treatment to the site and building site owner, each was in fact to make a financial contribution to the development of infrastructure – even if later – and not be exempted from it on the basis of certain conditions, which might even be favourable to them. These intention of the legislature was however increasingly undermined by case law, under which almost no corresponding occasions under § 38 (1) subparagraph 2 were still recognised.
The assessment of uniqueness shall always be made in relation to the last condition of the building site affected. This means that if a building site has been divided into several building sites and also developed, an original share in a release charge does not exclude a later supplementary charge. The same applies if for example no charge was imposed or levied because of an earlier division of the site. The insertion clarifies that this situation also does not exclude the imposition of a later charge, possibly arising from construction management (paragraph 1, subparagraph 2). The objective of the regulation is equal treatment and equal burden for all citizens of the municipality, so that the burden for any omissions does not fall (e.g. by an above-average increase in the unitary rate) on those who have correctly paid or will pay their contribution. 
Re subparagraph 39 (§ 38(5)):
The possibility of determining a floor area ratio (here independently of the – now legally no longer envisaged – development approach of “free arrangement of the building”) combined with a largest permissible building height requires a clarification that when these are laid down at the same time, the calculation factor of the building class coefficients can always be derived from the floor area ratio. 
Re subparagraph 40 (§ 38(7)):
In the calculation of the charge – even when the charge is imposed later – the factors that applied at the time when the chargeable event was implemented are decisive Since under the legal provisions for charging, a charge can be imposed up to 5 years after the liability to the charge first occurs, the relevant time for the valorisation shall also be adjusted to the provisions for the calculation factors.
Re point 41 (§ 38(7a) (new)):
In the case of the allocation of building land for sites with buildings listed for protection in grassland as well as grassland locations, in the event of new construction and extensions, the respective building land should also under § 23(3) by declared as a building site, which also leads to the imposition of a release charge. Since any previously made location charge was not calculated on the basis of the calculation length derived from the actual building site size but on the basis of the law was always set at 30 (§ 20(9) of the Lower Austrian Regional Planning Act 2014, a later supplementary charge – shared in the event of an additional change in the site – is not made as a percentage (as for the advance payment according to paragraph 2) but on the basis of the specific – though valorised – charge amount.
Re subparagraph 42 (§ 39(1)):
The insertion in sentence 1 and the deletion of sentence 2, an adjustment is made on the basis of the new arrangement of §§ 14 ff. Through the extension of the reference in parentheses, it is to be made clear that not only the boundary changes approved by the building authority “(§ 10)” but also any changes of building sites as part of the transfer of building land should provide the basis for the imposition of supplementary charges.
The applicability of the derogation shall not be dependent on the merger of entire sites. However, merged site parts must ensure the fulfilment of the legal requirements (adaptation in line with the Lower Austrian Building Code 2014, the Lower Austrian Structural Engineering Ordinance 2014 and any development plans). However, a later merger with further site parts then in any case affects the supplementary charge.
The wording of the derogation was taken from previous Lower Austrian Building Codes where, inter alia, provisions concerning solid firewalls on the site boundary were still contained in the Building Codes themselves (Lower Austrian Building Codes 1976 to 1996). There is currently no legal basis for the use of the derogation where such firewalls are missing, i.e. without citing explicitly the Lower Austrian Structural Engineering Ordinance 2014 (see in particular Appendix 2 to the Lower Austrian Structural Engineering Ordinance 2014 regarding the firewalls on a plot boundary).
The practice based on the former regulation of the Lower Austrian Building Code 1976 – continued since 1997 without a corresponding legal basis – thereby again acquires a legal basis.
Re subparagraph 43 (§ 39(3)):
Since the size of the affected site may have changed since the previous charge calculation, for example due to boundary changes, it is desirable – as a wish arising from practical experience – to clarify that the calculation length is always taken from the time of the building authorisation (the chargeable event under § 39(3)) for the current plot or extent of the building site.
Re subparagraph 44 (§ 40(1) last sentence):
Clarification and adjustment to the other assignments to be mandated under Lower Austrian Building Code 2014.
Re subparagraph 45 (§ 43(1) subparagraph 7):
The deletion is made with a view to separating construction law in the narrow sense from market surveillance. This seventh Basic requirement for construction products in currently only in the EU Construction Products Regulation (Regulation (EU) No 305/2011). It has no narrower relevance to construction legislation. No specific requirements currently exist for this basic prerequisite for structures, either at EU or national level, so for building procedures in which the fulfilment of this basic prerequisite could be required, implementation in practice would lead to significant issues.
Re subparagraph 46 (§ 44(2) subparagraph 4):
Citation correction on the basis of the 1st Amendment to the Lower Austrian Structural Engineering Ordinance 2014.
Re subparagraph 47 (§ 49(1)):
Deletion of the definitions of underground structures and building sites which in practice have led to misunderstandings in respect of their size in conjunction with § 4 subparagraph 16 (Definition of the underground floor). (The purpose of the provision is, after all, not the assessment of whether the floor is above or below ground but the reliability of structures and parts thereof in the space between two neighbouring buildings.)
Re subparagraph 48 (§ 49(2)):
This is a correction to the standard concept used.
Re subparagraph 49 (§ 50(1)):
The new definition of the building front (§ 53 (2)) makes necessary the adjustment to this provision as well. At the same time, the previous formulation is to be tidied up and it should be clarified how to proceed if for a corresponding building height (over 8 metres) a very long building or several buildings on a site are to be assessed. For long buildings or several buildings on one site, only one 15 metre section in terms of the space between two neighbouring buildings which is half the size of the building height may be created. For all other building parts and all other buildings, the space between two neighbouring buildings must correspond to the full building height.
A building front faces the respective site boundary if the angle between the building front and the site boundary is less than 45°. 
Re subparagraph 50 (§ 51(2) subparagraph 3):
A clarification is made here that for all facings of this building, the distance between the reference level and the upper limit to the front of the building – except on the slope – may be no more than 3 metres and any roof may only display an incline not exceeding 45°.
Re subparagraph 51 (§ 51(3)):
The ban on developing lateral spaces between two neighbouring buildings shall, however, not apply to other building-like structures (e.g. carports).
Re subparagraph 52 (§ 51(4)):
Through the limited development potential of grassland sites only the existing construction on these sites is to be protected and therefore taken into account – as in conjunction with § 5(5).
Re point 53 (§ 52(3) subparagraphs 4 and 5):
For listed buildings as well, the retrofitted installation of a barrier-free equipped lift system (see Austrian Institute of Construction Engineering [OIB] Guideline 4 subparagraphs 2.1.5 and 8.1 - 8.3 with reference to Austrian Standard B 1600 subparagraph 5.3.3.1) as well as weather protection in the sense of a retrofitted improvement measure should be possible and permissible, especially if such measures cannot affect neighbour rights because of their limited volume. For new projects for which it has been possible to take adequate corresponding measures in advance, however, the space between two neighbouring buildings may not be used.
Re subparagraph 54 (§ 52(4)):
As for buildings that were authorised before 1 February 2015, buildings that have been established for a long time and were legally secured through a declaratory statement in accordance with the first case of § 70 (6) should be able to be retro-fitted with thermal insulation. 
Re subparagraph 55 (§ 53): 
In connection with the revision of the identification of the terrain, the change in terrain relevant to construction law and the introduction of the concept of reference level, which in future is to serve as the basis for the calculation of building height, the currently very complex regulations regarding the calculation of the height of structures were revised and are being reformulated and made easier to understand with the help of a few illustrations – with generally identical or only slightly changed content. Thus, it is no longer necessary to create front sections. Instead, a separate building front is created after every corner, every bend and every recess. 
In addition, the new provisions relating to the terrain determining the height of buildings using the new “reference level” concept (see § 4, subparagraph 11a) are integrated into the regulation. All regulations on building height are now no longer based on the changed terrain but on its reference level. This achieves a further clarification and simplification in the calculation of building height.
In addition, it is defined how to obtain the individual building fronts and the diagrams are made more precise and comprehensive.
Re paragraph 1:
The definition of building height is adjusted in linguistic terms to the new regulations, with no change in meaning.
Re paragraph 2:
A new regulation determines how the external extent of the building is to be divided into building fronts. Since no front sections are now created, the previous front sections are now independent building fronts. For each of these building fronts, the corresponding rules for the calculation of building height are to be used and the height limits of § 53a then also apply to each building front,
For recesses, there is a metre after which a new building front is to be created, to be measured from the furthest forward building front. (Hence the designation as “recess” and not “projection”.) If a building front has several recesses which each are less than 1 metre, the recesses should be cumulated for these regulations. Thus, if there are two recesses each of 0.8 metres, a new building front should be created for the second recess (of cumulative 1.6 metres). For further recesses, the corresponding procedure should be repeated from this new building front.
Curved building fronts should be considered as a single building front. To determine the building height, the surface area over the entire curved building front is calculated and divided by the curve length. A round tower has in practice just one building front. The corresponding height provisions in accordance with § 53a again apply to this.
Re paragraph 3:
The previously required definition of the lower limit is replaced by the concept of reference level. The remaining text is organised in a thematically better way. It is also essentially made clear that in the calculation of the upper limit of the building front, all building components (except those under paragraph 5) must be taken into account. This includes at least railings, parapets, technical domestic systems, any sound protection walls on roofs, larger canopies, structures on roof terraces and fixed structures on terraces with walls or roofs, even where these are made of translucent materials.
It is further clarified that the illustrations are local cross-sections through the building and that thereby the upper limit of the building front may on average again vary by a few centimetres. The previous approach for recessed floors and roof slopes is unchanged. 
It can be clearly seen from the new illustrations that the depictions are exclusively to explain the determination of the upper limit point of the building front in the respective step. The building front itself cannot be derived from these illustrations, since this is calculated from averaging over a building front surface area. It is also clarified that the rules for the upper limit to the building front apply as appropriate to all building components and recessed building components.
Re paragraph 4:
This paragraph clarifies that not only external rooms built over with parts of the storey but all external areas, irrespective of which building parts with which they are built over, are included in the calculation of the surface area of the building front. In the case of building parts that under paragraph 5 are not considered in the calculation of building height, this does not apply, since these are irrelevant to the calculation of building height. 
Re paragraph 5:
The formulation is adjusted to that of other paragraphs – without a change to the previous content.
Re subparagraph 56 (§ 53a):
The wording of the limitation of the height of buildings is completely rewritten and additional regulations to limit the height of buildings are included. Many illustrations for the individual paragraphs are to facilitate understanding of the text. Care is taken with regard to content to avoid the regulation leading to excessive changes to the current text of the Act. 
Paragraphs 1 and 2 of the provision create two different regulations. The regulation in paragraph 1 essentially corresponds to the previous standard regulation of the permissible building height, while the regulation in paragraph 2 corresponds to the previous “gabled façade regulation”. It is now open to the building applicant which of these regulations he wishes to apply to the respective building front. 
Re paragraph 1:
The requirement is unchanged that the building height calculated from the mean surface area must correspond to the building class laid down in a development plan or highest permissible building height or the building class derived according to § 54.
Since it is no longer necessary to create front sections for large changes in terrain or the upper limit to the building front, the following regulation is introduced instead: irrespective of the building height, there is also an absolute height limit above the reference level. This is one metre above the permissible development height, measured at the respective point in the building front. Accordingly, parts of the building front may exceeds to development height by up to 1 metre, but in other areas, however, the height must be less than the development height, so that the building height calculated over the surface area is again not too large. In this paragraph, there are in practice two provisions which must be complied with independently from each other.
The two illustrations are to show the two regulations, once for a level terrain and once for sloping terrain with additional terrain variation.
Re paragraph 2:
This regulation is based on the previous “gabled façade regulation” and can be used for all building fronts as an alternative to paragraph 1. In this regulation, the size of building front is not limited by the building height calculated in § 53 but by an encasement within which the building front must be located. In this regulation, technical building definitions such as “gabled façade”, “eaves” etc. are not used, and the (abstract) encasement is defined instead, as a purely geometric form.
The peak must lie between two edge points and may at the respective point exceed the development height by up to 6 metres. The criteria for the position and height of the peak are given by the limit to the slope of the connecting lines to the edge points. This slope must be at least 15° and no more than 45°. For narrow building front, it is possible that the 6 metres cannot be fully exploited. For very wide building front, for which the angle falls under 15°, the regulation under paragraph 2 is no longer permissible. The regulation under paragraph 1 must then in any case be used.
The construction of the encasement is further explained in two diagrams, where again open diagram show the situation for level reference terrain and the other diagram shows the situation for sloping terrain with additional terrain variation.
Re paragraph 3:
This regulation is new and is to ensure that even with unusual building forms, no very large surface areas may be created, thereby making a contribution to maintaining the appearance of the area. Especially on slopes or for low buildings in which further stories are set far back, recessed fronts may result with a height up to “development height + 6 metres”. These would then be significantly higher than other building fronts permitted in the building class. This provision is to prevent that from occurring.
For explanation and better understanding, a three-dimensional drawing is included in the Act. 
Re paragraph 4:
The regulation is new and limits the absolute height of structures. It lays down that the upper building closure and all roof structures, although disregarding construction parts under § 53(5), measured at the respective spot from the reference level there, may not be more than the development height (h) + 6 metres. Two explanatory drawings are included, showing the regulation both for a flat and sloping reference levels.
Re paragraph 8:
The addition is made for clarification with a view to the regulatory purpose. If for example the zoning of the facing side prohibits development of major buildings and therefore of main windows, the current regulation is also obsolete.
Re paragraph 10:
With a view to the implementation of the Lower Austrian Climate and Energy Programme 2020, the addition of insulation under the roofing is now also permitted, without this increase in height having a negative effect on the building height (there has long since been a corresponding provision for walls under § 52(4)). In the roof area, such improvement measures could hitherto only be carried out if the development height was not thereby exceeded. The thickness of the insulation is limited to 30 cm, which roughly corresponds to the current insulation standard. For the illumination of main windows, this measure of 30 cm should have a relatively limited impact, since in any case roof extensions and other projecting structures may extend up to 1 metre into the light prism, especially since NÖ BO 2014 in any case permitted a realignment of the light incidence angle by 30°.
It is also specified that only the roofing (including battens and any sub-roof) may be raised. The supporting structure (rafters, beams) may not be altered in the process. However, the roofing may be renovated in the course of this insulation measure.
Re subparagraphs 57 and 58 (§ 55(1) and (3)):
Correction of citations on the basis of changes made.
Re subparagraph 59 (§ 56):
The objectives of the new formulation of the area appearance regulation are:
· The guarantee of both sustainable further development and the protection of our building legacy
· Determination of the conditions under which the building authority should handle the area appearance issue
· Linguistic improvement with respect to the testing criteria
· The possibility of differentiated consideration of a sensitive building environment 
· Clarification of the possible issues to be checked in the scope of a development plan.
Thus, the requirement to do justice to the area and landscape appearance in that new construction should “not evidently deviate from what is already present or significantly disadvantage it” also allows sustainable structural changes to a location in terms of more compact building forms and increased density.
The new opening for official handling of the local appearance issue, clarified by the linguistic change, shows that if a building project does not cause an ”evident” – that is, clearly recognisable – change, the authority is not obliged to address the area appearance as a separate issue. In practice, however, this will only be able to apply to small-scale structures already frequently present in the reference area. 
Instead of the old, in practice partly misunderstood (by authorities, building applicants and residents) concepts, more generally comprehensible formulations are now being used (building form and colouring, scale of building volume and arrangement on the site) as decisive perception criteria.
Furthermore, the possibility is to be created for more deep-going examination of the local appearance issue where there are historically-developed and still intact local environments involving historical construction and culturally valuable structures and locations (without a preservation order or a development conservation area) as well as cultural landscapes with a world heritage status.
The range of height determination (3 metres) for the respective building classes allows considerable scope with respect to the possible structure volumes. Use of the possible total volume (population density, building class) is often made from a purely financial perspective of the maximum exploitation of a property and not from the viewpoint of local area compatibility. 
With the clarification that only concrete specifications in the development plan (development regulations) are exempt from examination of the harmonious design of structures will again subordinate the maximum usability to the local appearance issue.
Re subparagraph 60 (§ 58(1a)):
This measures meets the requirements of the Climate Protection Act, the Climate and Energy Programme of Lower Austrian and the climate protection goals of the European Union. Liquid and solid fossil fuels (according to § 15 of the Lower Austrian Structural Engineering Ordinance 2014, these are, on the one hand, heating oil and, on the other hand for example, coal and coke) are currently among those fuels which are damaging to the environment. They have the highest CO2 emissions. 
Re subparagraph 61 (§ 63(1)):
The stated facts for mandatory notification under § 15 (1) subparagraph 1a, second case, are extended if the number of homes is increased without extending the construction. 
Re subparagraph 62 (§ 63(2)):
An identically worded provision that the number of parking spaces may fall short of the number laid down by the Provincial Government Ordinance (i.e. in § 11 of the Lower Austrian Structural Engineering Ordinance 2014) was envisaged by the amendment to the Lower Austrian Regional Planning Act 2014 in relation to the development plan (§ 30(2) subparagraph 10 of the Lower Austrian Regional Planning Act 2014, as amended by the first amendment published in Provincial Law Gazette 63/2016). With the current amendment, an adjustment is made to the new specifications for the development plan. 
Re subparagraph 63 (§ 63(7)):
The change in formulation is required on the basis of the extension of the stated facts (increase in the number of homes) in § 15(1) subparagraph 1a. At the same time, a citation adjustment is made.
Re subparagraph 64 (§ 64(3)):
To implement to Lower Austrian Climate and Energy Programme 2020 [German abbreviation KEP 2020]] in respect of the promotion of electric mobility, half of all mandatory parking space required for homes shall be able to be equipped with a plug including electricity meterage. The exception is those mandatory parking space for which the supply would lead to disproportionate costs because of the local conditions (for example due to a great distance of the parking spaces to the residential buildings or extensive excavation work at the parking spaces). For mixed usage, only the mandatory parking spaces related to the homes are relevant.
Re subparagraph 65 (§ 65(1)):
The stated facts for mandatory notification under § 15 (1) subparagraph 1a, second case, are extended if the number of homes is increased without extending the construction. 
Re subparagraph 66 (§ 65(4)):
The change in formulation is required on the basis of the extension of the stated facts (increase in the number of homes) in § 15(1) subparagraph 1a. At the same time, a citation adjustment is made.
Re subparagraph 67 (§ 66(1)):
It is clarified how to deal with existing stock of residential property and its later extension if the construction of a non--public playground has not yet been undertaken because of an earlier legal basis or if the obligation was not previously imposed. The size of the playground should not be calculated on the basis of the entire development but only in respect of the extension. As for new construction, the obligation only applies from the 5th additional homes – irrespective of whether the extension of the increase in the number of homes is carried out at one time or in several steps.
Re subparagraph 68 (§ 66(6)):
The change in formulation is required on the basis of the extension of the stated facts (increase in the number of homes) in § 15(1) subparagraph 1a.
Re subparagraph 69 (§ 67):
Re paragraph 1:
As previously, this provision regulates the preconditions for the permissibility of a change to the height of the terrain that has been submitted, with respect to stability and illumination. 
In order to avoid excessively large building fronts on slopes as well and to achieve a relatively consistent local appearance with level terrain, no excavations greater than 1.5 metres can be made within 3 metres of building fronts. The visible height of the building front including its downward extension may therefore not exceed the building front + 1.5 metres. A lower limit may also follow from protruding lower stories in this area. Their upper edge may also not lie more than 1.5 metres under the reference level.
Permissible exceptions are in smaller areas which in any case cannot affect the appearance of the area if they only extend over a minor breadth of the building front or the building. Garages entries across the entire building side are in any case in terms of the regulation not permissible.
Re paragraph 2:
The limitation in the grassland/small plot area is justifiable in view of the predominantly small space of such facilities. 
Re paragraph 3:
It is clarified that for reasons of certain public interests, decreed commitments take priority and cannot be overridden by private interests. As in other areas, the municipality shall be able to lay down stipulations corresponding to § 30(2) subparagraph 16 of the Lower Austrian Regional Planning Act 2014, even independently of a development plan, i.e. when no development plan exists for an area.
Re subparagraph 70 (§ 70(5)):
If a structure has verifiably withdrawn from the regulatory regime or from the area of responsibility of a federal law, other usage of the structure is not possible without applicable authorisation. Since this usually involves older construction but in the context of a new authorisation legal and technical regulations should be used which the previous standard of execution is entirely unable to meet, the structure would need to be demolished. In order to avoid this – with a view to retaining national assets – the regulation hitherto only applicable for matters relating to railway law is to be extended to other authorisations under federal law. The restriction to matters of federal law is due to the fact that the use of the Building Code of the provinces for these cases was usually excluded.
