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Explanatory notes
1. General provisions:
1.1. The activity of bookmakers and totalisators is currently regulated in the Act on the activity of bookmakers and totalisators, Provincial Law Gazette 17/1995, (hereafter referred to as the "1994 Bookmaker Act"). Apart from two minor amendments (Provincial Law Gazette 46/2001 and Provincial Law Gazette 51/2010), this Act has been part of the body of law and has remained unchanged since 1994 – i.e. for more than 20 years. In view of the technical developments and options for performing the activities of betting operator, it is obvious that the 1994 Bookmaker Act is no longer in a position to represent reality in the field of betting.
1.2. The immediate reasons for a change in the 1994 Bookmaker Act are, firstly, the need to implement Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May 2015 on the prevention of the use of the financial system for the purposes of money laundering or terrorist financing, amending Regulation (EU) No 648/2012 of the European Parliament and of the Council, and repealing Directive 2005/60/EC of the European Parliament and of the Council and Commission Directive 2006/70/EC and, secondly, following the ruling of the Constitutional Court of 2 October 2013 (VfSlg 19.803), to incorporate the activities of betting agents into the Act. In its decision on the issue of competence for statutory regulation of the activities of betting agents, the Court ruled in summary that the activity of referring customers to bookmakers or totalisators could not be regulated under the provisions of the 1994 Trade and Industry Ordinance as part of unregulated trade, but under provincial law.
1.3. The resulting necessity to amend the 1994 Bookmaker Act also clearly showed that it needed to be comprehensively overhauled and updated, which is why, rather than implementing a comprehensive amendment, completely new betting regulations are being introduced in the province of Salzburg in terms of both content and structure. From a legislative perspective, the regulatory techniques of the 1994 Bookmaker Act involving references to individual provisions of the 1994 Trade and Industry Ordinance have been abandoned in favour of incorporating the regulatory content of the relevant provisions in the new Act, which – in purely formal terms – certainly increases its scope but also gives enforcement authorities and parties concerned a self-contained body of regulations.
1.4. The main innovations of the redesigned 2017 Salzburg Betting Operator Act compared to the 1994 Bookmaker Act are as follows:
· inclusion of betting agents in the scope of the Act;
· inclusion of internet-based activities performed by betting agents in the scope of the Act;
· comprehensive regulation of provisions on betting operators’ activities and duties;
· comprehensive reorganisation of the powers of authorities as regards monitoring the activities of betting operators;
· inclusion of an authorisation compatible with the 2000 Data Protection Act enabling authorities to process and transfer data.
For more details, please refer to the explanatory notes for each provision.
2. Basis for legal powers, special features of the procedure of creating the standard:
2.1. Article 15(1) of the Federal Constitutional Law [B-VG].
2.2. In respect of the cooperation of federal bodies included in § 33, this Act may only be promulgated with the consent of the Federal Government (Article 97(2) of the Federal Constitutional Law).
2.3. Section 3 of the draft Act contains "Legal and administrative provisions prohibiting the provision or use of a service" as defined in Article 1(1)(f) of Directive (EU) 2015/1535 of the European Parliament and of the Council of 9 September 2015 laying down a procedure for the provision of information in the field of technical regulations and of rules on Information Society services (OJ L 241 of 17 September 2015, p. 1) and therefore pursuant to Article 5(1) of this Directive, the draft Act is subject to a notification requirement (see the judgement of the European Court of Justice of 4 February 2016 in case C-336/14, where the Court ruled that "some of the provisions of the [German] State Treaty on Gaming could be qualified as 'rules on services' as they concern an 'Information Society service' as defined in Article 1(2) of Directive 98/34. These provisions include the planned prohibition in § 4(4) of the State Treaty on Gaming [GlüStV] on offering games of chance on the internet [...].’).
3. Compatibility with EU law:
The Act implements the EU acts of law listed in § 36.
4. Costs:
4.1. Financial effects for the Federal Government:
Financial effects for the Federal Government are expected due to possible cooperation of federal bodies in implementing the Act (§ 33) but these cannot be reliably estimated.
4.2. Financial effects for the province of Salzburg (including district administrative authorities):
4.2.1. The following presentation of the financial effects for the province of Salzburg (including district administrative authorities) is based on the cost rates per work-hour for a workplace in usage groups A, B and C contained in Decree 3/22 of 1 March 2015 ("Workplace costs in the provincial administration personnel costs-workplace costs") for the provincial administration and the remuneration groups a, b and c taking into account overall costs per work-hour for a "workplace purely for an official". In detail, the following workplace costs per work-hour are as follows:
	Usage or remuneration group
	Workplace costs per work-hour

	
	computational
	rounded

	a/A
	EUR 79.60
	EUR 80

	b/B
	EUR 59.15
	EUR 60

	c/C
	EUR 45.00
	EUR 45


4.2.2. Pursuant to § 38(1) to (3) the licences issued on the basis of the 1994 Bookmaker Act qualify as licences under this Act but lapse six months after this Act enters into force unless the betting operator applies to the provincial government to have a new licence issued pursuant to § 4 before the old licence lapses. Department (5) of the Office of the Salzburg Provincial Government with competence for conducting (new) licensing procedures expects 20 such procedures relating to ‘former operators’. Betting agents shall be re-incorporated under the scope of application of the Act and may only perform their activities on the basis of a licence pursuant to § 4 of the Act. Department 5 expects about 30 procedures before the Act enters into force.
Based on the workplace costs set out in point 4.2.1, this gives workplace costs of EUR 427.50 for the licensing procedure, amounting to EUR 21,375 for all expected procedures. In detail:
	Work stage
	Duration
	Distribution
	Value
	Workplace costs/hour
	Workplace costs per work stage

	administrative processing
	3 hours
	100 %
	c/C
	EUR 45
	EUR 135

	Preliminary proceedings, decision
	≤ 4 hours
	75 %
	b/B
	EUR 60
	EUR 240
	EUR 292.50

	
	≤ 5 hours
	
	
	
	EUR 300
	

	
	≥ 5 hours
	25 %
	
	
	EUR 360
	

	Total
	
	EUR 427.50


4.2.3. Pursuant to § 38(1), betting operators must adjust their betting terminals operated under the terms of the 1994 Bookmaker Act within three months of this Act entering into force to § 20(2) to (5) hereof and notify the provincial government pursuant to § 23(1). As the agency of the Office of the Provincial Government with competence for the notification procedure, Department 5 expects 400 notification procedures overall in relation to betting terminals within the first three months of this Act entering into force.
Based on the workplace costs set out in point 4.2.1, this gives workplace costs of EUR 75 for the notification procedure, amounting to EUR 30,000 for all expected procedures. In detail:
	Work stage
	Duration
	Distribution
	Value
	Workplace costs/hour
	Workplace costs per work stage

	administrative processing
	1 hours
	100 %
	c/C
	EUR 45
	EUR 45

	Preliminary proceedings, decision
	0.5 hours
	100 %
	b/B
	EUR 60
	EUR 30

	Total
	
	EUR 75


4.2.4. The expenditure for monitoring the implementation of the Act is estimated at 3 half-days (5 hours each) a month or 36 half-days a year. Any subsequent procedures to be undertaken (criminal proceedings, measures pursuant to § 29) are not included in this estimate.
Based on the workplace costs set out in point 4.2.1, this gives workplace costs of EUR 10,800 a year. In detail:
	Work stage
	Duration
	Distribution
	Value
	Workplace costs/hour
	Workplace costs per work stage

	Monitoring
	5 hours
	100 %
	b/B
	EUR 60
	EUR 300

	Total
	
	EUR 300


4.2.4. The financial effects for the province of Salzburg (including district administrative authorities) are therefore roughly EUR 62,175.
	Procedure
	Workplace costs per procedure
	Overall workplace costs

	Licensing procedure (point 4.2.2)
	EUR 427.50
	EUR 21,375

	Notification procedure (point 4.2.3)
	EUR 75
	EUR 30,000

	Inspection (point 4.2.4)
	EUR 300
	EUR 10,800

	Total
	
	EUR 62,175


4.3. Financial effects on the city of Salzburg (as the district administrative authority):
Financial effects on the city of Salzburg may arise as regards monitoring, measures pursuant to § 29 and criminal and forfeiture proceedings. It should be noted that the city does not have primary responsibility for monitoring and measures pursuant to § 29, which can only be transferred via authorisation or commissioning by the provincial government, which retains overall competence.
The financial effects on the city of Salzburg cannot therefore be reliably estimated, but are significantly lower than the threshold set by the Federal Minister for Finance for provincial procedures (see § 2(5) of the announcement by the Federal Minister for Finance on threshold amounts (Federal Government and provinces) pursuant to the agreement on a consultation mechanism for 2015, Federal Law Gazette II 108/2015).
5. Outcome of the evaluation procedure:
5.1. Within the evaluation procedure the Federal Chancellery, Federal Ministry of the Interior, Federal Ministry of Finance, Landesgruppe Salzburg des Österreichischen Städtebundes [the Salzburg group of the association of Austrian cities and towns], Wirtschaftskammer Salzburg [Salzburg Chamber of Commerce], Kammer für Arbeiter und Angestellte für Salzburg [Chamber of Labour for Salzburg], the City of Salzburg, SPÖ Salzburg-Stadt, Institut für Glücksspiel und Abhängigkeit, Österreichischer Buchmacherverband [Austrian bookmakers' association], Österreichische Sportwetten GmbH and TIPICO Co. Ltd have all submitted comments on the content. 
Since some of these commentaries are rather long, they are not reproduced within this text and may instead be found on the Internet at the following address: https://www.salzburg.gv.at/Stellungnahmen%20zu%20Gesetzentw%C3%BCrfen/H-WettunternehmerG/.
5.2. The following table contains the main points submitted in the individual sets of comments, arranged in accordance with the individual topics or provisions within the Act to which they refer, and – by means of additional references in the table's fourth column – the reasoning determining their appraisal (inclusion or non-inclusion within the draft submitted to the Government).
	Subject
	Source
	Brief content
	Appraisal

	General remarks and § 1
	BMF (Federal Ministry of Finance)
	no prevention officers or money laundering officers
	§ 5(1)(7) and § 6(1)(6), § 31(1)(3)

	
	
	no information duties about dangers of addiction beyond the betting rules
	Point 5 of notes on § 1

	
	
	no gamer protection standards for Internet betting
	Point 2 of notes on § 1

	
	
	absence of rules on "responsible advertising"
	Point 5 of notes on § 1

	
	Städtebund
	no consideration of minimum distances from schools, etc. and distances between betting shops
	Point 3 of notes on § 1

	
	
	no reduction in attractiveness for betting customers through the Act
	Point 5 of notes on § 1

	
	
	no increase in the difficulty of betting operators' activities or encouragement for them to widen the range on offer
	Point 5 of notes on § 1

	
	Wirtschaftskammer
	no implementation of the ban on slot machines
	Point 6 of notes on § 1

	
	Arbeiterkammer
	incomplete provisions (powers of provinces, etc.); independent regional measures make it more difficult to implement EU arrangements, recommendations, etc.
	Point 2 of notes on § 1

	
	
	no objective with regard to preventing betting fraud and manipulating sports events
	§ 1(2)(4)

	
	
	no rules on distances (distances from one another and from schools, etc.)
	Point 3 of notes on § 1

	
	
	no requirements concerning advertising ("responsible scale")
	Point 5 of notes on § 1

	
	SPÖ Salzburg-Stadt
	no minimum distances from educational institutions or between the betting establishments
	Point 3 of notes on § 1

	§ 2
	Federal Chancellery 
	severability clause (example of Styria) should be added 
	§ 1(3)

	
	BMF (Federal Ministry of Finance)
	The inclusion of company bets is anti-competition (Federal responsibility!) 
	Point 6 of notes on § 2

	
	
	no specific ban on live betting 
	§ 15(9) and point 5 of notes on § 15

	
	Wirtschaftskammer 
	distinction between bet and game of chance is unnecessary/inaccurate
	Point 5 of notes on § 2

	
	Arbeiterkammer [Chamber of Labour]
	no specific ban on live betting (betting on occurrences)
	§ 15(9) and point 5 of notes on § 15

	
	Buchmacherverband
	Live bets are not a game of chance (no reclassification, at most a specific ban) 
	§ 15(9) and point 5 of notes on § 15

	§ 2
	TIPICO
	Betting on occurrences (live bets) bear no relevance to fraud
	§ 15(9) and point 5 of notes on § 15

	
	
	live bets offer no increase in risk of gambling addiction 
	§ 15(9) and point 5 of notes on § 15

	
	
	ban on live bets is not in line with the provisions of other federal states or the Gaming Act
	§ 15(9) and point 5 of notes on § 15

	§ 3
	Arbeiterkammer [Chamber of Labour]
	status of tobacconists unclear
	Notes on § 3(4) and point 3 of notes on § 4

	
	Sportwetten GmbH
	clarification regarding "tippbox": it is not a betting terminal, because the tobacconist enters the data 
	§ 3(7) and notes on § 3(7)

	§ 7
	Buchmacherverband
	no automatic system of penalties – the authorities should have discretion to decide on the question of reliability
	Point 5.2

	§ 9
	Arbeiterkammer [Chamber of Labour]
	the betting rules should be widened to include "protection of betting public under organisational and civil law" as presented in the Gaming Act 
	§ 9(7)

	
	
	no approval procedure for betting rules (or for changes to betting rules)
	Point 3 of notes on § 23

	§ 11
	Buchmacherverband
	time limits are inappropriate, particularly with regard to existing businesses
	Point 5.2

	§ 15
	Arbeiterkammer [Chamber of Labour]
	no ban on betting on occurrences ("live bets") or "negative bets"
	§ 15(9) and point 5 of notes on § 15

	
	
	effective sanctions are missing in connection with gaming fraud and manipulation of bets (= ban on "live betting")
	§ 15(9) and point 5 of notes on § 15

	
	
	restriction to football matches should be reconsidered
	Point 3 of notes on § 15

	
	
	no ban on betting on virtual events
	§ 15(10)

	
	Institut für Glücksspiel & Abhängigkeit
	Maximum of EUR 500 is too high (possibly it might be combined with the time period)
	Point 5.2

	
	Buchmacherverband
	exclusion of horse-racing and dog-racing is unjustified: humans (jockeys, trainers) are involved in both cases 
	Point 2 of notes on § 15

	
	Sportwetten GmbH
	addition to paragraph 1(6) to state that this should not be a professional league
	Point 4 of notes on § 15

	§ 16
	Federal Chancellery
	there is no specification as to which data must be recorded in the betting book 
	§ 16(3)

	
	
	no data security measures with regard to "gambling addition" 
	§ 32(7) and point 4 of notes on § 32

	§ 16
	Arbeiterkammer [Chamber of Labour]
	there is no specification as to which data have to be recorded in the betting book
	§ 16(3)

	
	
	no data security measures as defined in § 14 DSG [Data Protection Act]
	§ 32(7) and point 4 of notes on § 32

	§ 17
	SPÖ Salzburg-Stadt
	no reference to child protection or entry ban for young people
	§ 17(1)(4) and notes on § 17 

	§ 18
	Wirtschaftskammer
	"permanent ability to contact" the responsible person should be sufficient
	Point 5.2

	
	Arbeiterkammer [Chamber of Labour]
	training of staff, responsible persons, etc. for the protection of players should be specified
	§ 5(1)(7), § 6(1)(6) and § 31(1)(1)

	
	Institut für Glücksspiel & Abhängigkeit
	there is no ban on alcohol/dispensing alcohol in betting shops 
	Point 5.2

	
	
	training of responsible persons should be specified (template: § 7(11) of the Upper Austrian Betting Act [OÖ Wettgesetz]); 
	§ 5(1)(7), § 6(1)(6) and § 31(1)(1)

	
	Buchmacherverband
	"permanent presence" by responsible person is excessive, "permanent ability to contact" should be sufficient
	Point 5.2

	§ 19
	Städtebund
	restriction to the opening hours in the hospitality sector promotes "flying" betting shops, betting therefore becomes more of an everyday matter, more difficult to monitor
	Notes on § 19

	§ 20
	Federal Chancellery
	unclear which data can be stored electronically on betting customer card
	Point 1.3 of notes on § 20

	
	BMF (Federal Ministry of Finance)
	there is no obligation to issue documentation (§ 132a BAO [Federal Fiscal Code] + § 11 RKSV [cash register security ordinance]) 
	§ 16(5) 

	
	AK
	no restriction of number of betting terminals at betting shops (proposal: 3) 
	Point 3 of notes on § 1

	
	
	no limit on business establishments per operator in terms of number (proposal: 2)
	Point 3 of notes on § 1

	
	
	no obligation to pay a levy
	Point 5.2

	
	
	no link between betting terminals and federal computer centre (BRZ)
	Point 5.2

	
	Buchmacherverband
	unjustified restriction - no separation of betting card and pay card 
	loss of § 20(5)

	
	
	betting customer card only at stakes of EUR 70 and up 
	Point 5.2

	§ 21
	Institut für Glücksspiel & Abhängigkeit
	minimum term of an exclusion: 6 months 
	§ 21(4)

	
	
	removal of an exclusion only through authority
	§ 21(8)

	
	Sportwetten GmbH
	anonymous betting is still possible (tobacconists) – therefore: self-exclusion or third-party ban impossible
	Point 3 of notes on § 21

	§ 22
	Städtebund
	notification requirement for other business establishment not plausible because no in-depth investigation as defined in § 23(2) is possible – proposal: licensing requirement + proof of credit standing for any further business establishment 
	Point 3 of notes on § 23

	
	SPÖ Salzburg-Stadt
	notification requirement for other business establishment encourages uncontrolled proliferation; no proper verification of further existence of licensing requirements 
	Point 3 of notes on § 23

	§ 24
	Federal Chancellery
	the expression the "credible source" is unclear
	§ 24(2) and (3), and § 31(1)(10 and 11)

	§ 25
	Städtebund Stadt Salzburg
	transition of responsibility to city is feared in practically every case – inappropriate cost presentation
	Point 5.2

	§ 26
	Federal Chancellery
	clarification required as to whether bodies are "clients" (§ 4(4) DSG) or "service providers" (§ 4(5) DSG)
	Point 3 of notes on § 26

	
	Arbeiterkammer [Chamber of Labour]
	rejection
	Point 5.2

	
	SPÖ Salzburg-Stadt
	rejection
	Point 5.2

	§ 27
	Federal Chancellery
	there is no arrangement on how to deal with revealed private data
	§ 27(3)(2) and point 1.2 of notes on § 32

	§ 29
	Arbeiterkammer [Chamber of Labour]
	there is no arrangement on how to deal with revealed third-party data
	§ 27(3)(2) and point 1.2 of notes on § 32

	
	Buchmacherverband
	§ 29 overall allows too much leeway for the authorities
	Point 5.2

	§ 32
	Federal Chancellery
	more accurate classification of the aims is needed
	Point 5.2

	
	
	web solution: data security for third-party data
	§ 32(4)

	
	
	data security measures for sensitive data
	§ 32(7) and point 4 of notes on § 32

	
	BMI
	the reference to "Tilgungsgesetz" [law on repayments] should be removed because no information can be given to the provincial government or district administrative authorities for execution of the law
	§ 32(2)

	
	BMF (Federal Ministry of Finance)
	data transfer to financial authorities is missing (licence data + changes)
	§ 32(5)

	§ 33
	BMI
	no general agreement to collaboration by federal authorities; consent is only conceivable regarding individual situations 
	§ 33

	
	
	requirement for federal authorities to give assistance; addition of public security bodies to §§ 27 and 28 as well
	§§ 27 and 28

	
	BMF (Federal Ministry of Finance)
	no agreement concerning collaboration of tax authorities; cooperation by authorities is also possible without legal provisions
	§ 33

	§ 34
	Arbeiterkammer [Chamber of Labour]
	there is no prohibition on bets by employees
	Point 5.2

	
	
	there is no ban on sports people, managers, etc. betting at own events
	

	
	Buchmacherverband
	minimum penalty range is too high 
	Point 5.2

	§ 38
	Buchmacherverband
	deletion only after 12 months
	Point 5.2


5.2. The requirements and suggestions associated with the comments referring to this point ("point 5.2") in the above table are not being incorporated because they cannot be reconciled with the aims of this Act (Buchmacherverband on §§ 7 and 11; Wirtschaftskammer and Buchmacherverband on § 18), the underlying assessment of the provision concerned is not shared (Buchmacherverband on §§ 20, 29, 34 and 38; Städtebund und City of Salzburg on § 25; Kammer für Arbeiter und Angestellte für Salzburg and SPÖ Salzburg-Stadt on § 26; Institut für Glücksspiel & Abhängigkeit on § 15), cannot be effectively executed (Institut für Glücksspiel & Abhängigkeit on § 18), inability to envisage suitability for transfer or exemplary role of individual provisions of the Gaming Act on or in the field of betting (Kammer für Arbeiter und Angestellte für Salzburg on §§ 20 and 34), or because there is no need to expand the provisions concerned (Federal Chancellery on § 32).
6. Concerning the individual provisions:
Re § 1 (Scope of application and aims):
1. Paragraph 1 establishes the personal and objective scope of the Act. Bookmakers and totalisators included in the 1994 Bookmaker Act (still in force) qualify as betting operators. Betting agents are newly incorporated in the scope of application. For details, please refer to the explanatory notes under § 3.
The activity of betting operator can be performed in the ‘conventional’ manner, i.e. where the betting customer enters a betting outlet (betting office) of the betting operator to place a bet. However, bets may also be placed or forwarded over the internet, i.e. regularly outside a betting outlet. The Act’s scope of application includes both forms of operation, i.e. both ‘conventional’ and internet-based operations.
2. The objectives pursued in the Act and set forth in paragraph 2 are exclusively regulatory in nature: The fundamental consideration behind the Act is that in view of the fact that the play instinct – see Krejci in Rummel (ed.), Kommentar zum Allgemeinen bürgerlichen Gesetzbuch [Comments on the Austrian General Civil Code], vol. II, §§ 1267-1274, marginal note 16, in reference to Ehrenzweig, whereby ‘bets are a form of play’ – simply appears to humans to be intrinsic, it makes sense to channel this play instinct in an orderly fashion in the interests of both individuals and society at large instead of either not regulating the field of betting or prohibiting betting entirely. On the one hand, this will prevent betting operators from drifting into illegality and on the other hand, the province will be able to monitor betting operator activities performed on a legal basis.
The general criticism of the draft Act put forward by the Kammer für Arbeiter und Angestellte in the evaluation procedure, according to which "independent regional measures make it more difficult to implement EU rules, recommendations, etc." – should one ignore the distribution of competences under the federal government in the field of betting – can even be supported up to a point. Nonetheless there is no reason to ignore provisions of a certain kind only because the provincial legislation is competent to deal with them and as part of these powers takes account of its own legal terminology, legislative traditions and values, or even makes use of its own scope for setting legal policy, which can and will naturally lead to deviations in the respective provincial legislative systems. The fact that the federal government's distribution of powers is opposed to various desirable advanced regulations, such as those which would set standards for the protection of those entering into internet bets, as urged by the Federal Ministry of Finance for instance, when there is no real connection to the province of Salzburg in the form of a business establishment, can in any case not suffice to serve as a reproach to the provincial legislator and cause it to institute a regulation of a particular kind. In addition, the findings of the Kammer für Arbeiter und Angestellte are not specific to the "betting universe", since such difficulties also arise in other fields of the legal system such as the law on animal breeding or that on plant protection substances, in which the provincial legislator has powers to introduce laws.
3. In particular, the prohibitions contained in § 15(12), § 20(2)(2) and (4) serve to protect children and young people – the expression "children and young people" is to be construed within the meaning of the Salzburg Youth Act.
3.1. The requirement to establish prohibited zones (minimum distances) around objects mainly frequented by children and young people was repeatedly raised in the evaluation procedure, namely by the Landesgruppe Salzburg des Österreichischen Städtebundes, Kammer für Arbeiter und Angestellte für Salzburg and SPÖ Salzburg-Stadt. The Salzburg Parliament has also repeatedly dealt with the issues of child protection in connection with the revision of the betting system and in a decision of 16 March 2016 (No 260 of exhibits, 4th Session of 15th GP) requested the provincial government "in respect of the amendment to the 'Act on the Business of Bookmakers and Totalisators' to investigate whether and which minimum distances between individual betting shops and between betting shops and schools, kindergartens and nurseries can be prescribed". 
3.2. There are considerable constitutional concerns about actually acting on the demand to establish prohibited zones (minimum distances) around schools, kindergartens and nurseries; these concerns relate to the freedom of employment under Article 6 of the Basic Law [StGG], the principle of equal treatment under Article 7 of the Federal Constitutional Law and the fundamental right to property under Article 5 of the Basic Law and Article 1 of Protocol No 1 of the European Convention on Human Rights: 
3.2.1. Establishing prohibited zones (minimum distances) around schools, kindergartens and nurseries quite centrally affects the right of freedom to pursue employment which is guaranteed under the constitution in Article 6 of the Basic Law. Under the existing case law of the Constitutional Court, statutory rules limiting the freedom of employment based on the legal proviso added to this fundamental right are only permissible if they are recommendable on account of public interest, suitable for achieving the aims, adequate and also otherwise materially justifiable (refer for example to the decisions of the Constitutional Court of 4 October 1984 [VfSlg 10.179], 5 December 1997 [VfSlg 15.038], 16 December 1999 [VfSlg 15.700], 8 March 2001 [VfSlg 16.120], 28 September 2006 [VfSlg 17.932] and 1 October 2013 [VfSlg 19.798]). Only the aim of protecting children and young people formulated in point 1 of § 1(2) of the Act is relevant in connection with the required prohibited zones (minimum distances). There is no doubt that the establishment of prohibited zones (minimum distances) may be advisable in the public interest and is suitable for achieving the objective in any case. Among all the suitable means the means chosen by the legislator, however, must be the mildest, i.e. means which restrict the position of the holder of the fundamental rights as little as possible. The specification of prohibited zones (minimum distances) around particular objects means that the intended business can no longer be started up from the outset or continue to be operated within the zone. Such a zone therefore already acts as a barrier for access to employment which the person concerned, even if fulfilling all other subjective requirements for (continuing to) practice his occupation, is unable to overcome on his own. Such objective access restrictions relating to employment have repeatedly been characterised by the Constitutional Court as a fundamentally serious intervention in the freedom of employment which is guaranteed under constitutional law (see the rulings of the Constitutional Court dated 2 March 1998 [VfSlg 15.103] and of 14 October 2005 [VfSlg 17.682]). With regard to the intended protection of children and young people, the specification of such objective restrictions on access does not prove to be the "mildest means", especially as children and young people are in any case already prohibited from participating in public betting (§ 34(1) of the Salzburg Youth Act) and from being present in premises where play for money or its equivalent in non-trivial amounts is featured in other ways [than with slot machines] (§ 34(2) of Salzburg Youth Act). Corresponding to this, it is prohibited for betting operators to offer bets to children and young people, to broker betting customers and to conclude bets with children and young people (§ 15(12)) or to issue betting customer cards to minors (§ 20(4)). By establishing prohibited zones (minimum distances) for betting shops, no additional degree of child protection can therefore be achieved beyond the existing statutory provisions of the Salzburg Youth Act or beyond the proposed provisions of the Salzburg Betting Operator Act. Instead, the initiation and performance of the activities of betting operators would be rendered completely impossible within the prohibited zones (minimum distances).
3.2.2. The occasional analogy drawn in the comments to the rules on separation contained in § 17(3) of the Salzburg Events Act [Veranstaltungsgesetz] 1997 (VAG 1997) and of § 6(3) of the Salzburg Provincial Security Act [Landessicherheitsgesetz] (S-LSG) carry no conviction in this connection:
According to § 17(3) VAG 1997 – S-LSG, amusement arcades within a 500 metres of facilities which are mainly attended by children and young people may not be established or operated. An "amusement arcade" as defined in this provision means rooms or groups of rooms in which more than three slot machines have been installed or placed which can be operated by inserting a coin and which thus start up a game which is at least partially automated. Conversely, § 17(3) VAG 1997 therefore states that this prohibited 500-metre zone does not apply to the installation or placing of up to three slot machines in rooms or groups of rooms, and therefore that slot machines may even be installed or placed in the direct vicinity of schools, nurseries, youth clubs, etc. The protection of young people underlying § 17(3) VAG 1997 is therefore "lagging" – comprehensive child protection in connection with slot machines and amusement arcades is only guaranteed by § 35 of the Salzburg Youth Act, according to which children and young people up to the age of 16 are not permitted to operate slot machines. 
The same also applies to the rule on separation distances in § 6(3) S.LSG: This provision (originally in the form of § 1e(2) of the Salzburg provincial police penalty law ("Salzburger Landes-Polizeistrafgesetz"), Provincial Law Gazette No 108/2003) entered into force on 28 November 2003. According to § 8(2) of the law in Provincial Law Gazette No 108/2003 (now § 39(2) S-LSG), it was possible for brothels which had already been operated legally for some time to continue to operate lawfully as licensed brothels. Although § 1e(2) was significantly based on considerations of child protection, even after the changes to the Landes-Polizeistrafgesetz came into effect as announced in the Provincial Law Gazette No 108/2003 the transitional provision taking account of freedom of employment did not result in any absolute withdrawal of (existing) brothel operations from the prohibited zone of § 1e(2); instead, in this area comprehensive child protection is also only guaranteed in combination with the prohibitions contained in § 25(2) and § 27(1) of the Salzburg Youth Act. 
3.3. Based on the considerations presented in 3.2.1., any implementation of the requirement to set a minimum distance between betting shops, a requirement raised in the context of child protection by Landesgruppe Salzburg des österreichischen Städtebundes and the Kammer für Arbeiter und Angestellte for Salzburg turns out to be questionable in terms of constitutional law. Insofar as this requirement was also raised based on consideration of the aspect of district development – in this connection, Landesgruppe Salzburg des Österreichischen Städtebundes refers to the fact that "where there is an excess of betting shops the smaller retail and gastronomic businesses withdraw, and this has an adverse effect on sector diversity" and "basically living in these quarters loses attractiveness because betting shops are often considered to be linked to criminality", while the Kammer für Arbeiter und Angestellte talks in terms of a "trading-down effect" – thus from the constitutional law viewpoint the question arises as to whether the setting of minimum distances between betting shops in order to prevent or slow the downward trend of city districts is suitable for achieving the aim, adequate and also otherwise materially justified. The prevention of what is felt to be negative development of city and town districts should be recognised as being in the public interest. In connection with the suitability for achieving this aim by also setting minimum distances between betting shops it is questionable, however, whether there is such an objective connection between the concentration of betting shops in one district and the further, negatively viewed, development of this district, which causes such a provision to appear suitable and materially justified: The situation could also be such that betting operators are only the beneficiaries of a trend which is already under way for other reasons, and so are only the symptom rather than the cause.
3.4. The requirement raised by the Kammer für Arbeiter und Angestellte for a restriction on the number of betting shops permitted per betting operator and for a restriction on the maximum permitted number of betting terminals per betting shop is oriented to § 3(3)(a) of the Vorarlberg Betting Act. Following the clarifications concerning this provision (135th exhibit in year 2011 of the XXIX. Vorarlberg Parliament), this provision is intended "to prevent the creation of amusement arcades since previous experience shows that these favour a negative milieu, and also in particular have undesirable effects on young people and the neighbourhood". Concerning the child protection aspect, reference is made to the content of 3.2.1. Although the protection of those in the vicinity of betting shops is not a declared aim in § 1(2) of the Act, the protection of the neighbourhood is specifically laid down in § 11(4) as a condition to be considered by the authority in the licensing procedure and is covered by the term "public interest" in § 11(5) and § 23(2).
4. The purpose of the provisions in the third section is to protect betting customers (paragraph 2(2)).
The aims contained in point 2 (protection from gambling addiction) and the newly added point 4 (protection from manipulation of events in relation to betting) are in a close material connection and are specified in the prohibition on bets on subordinate events contained in § 15(9) during an event which is already taking place at the time of such bets (although it is not asserted that the bets on subordinate events regularly offered in the form of live bets are manipulated as a whole or predominately). For details, please refer to the explanatory notes under § 15(9).
5. Contrary to the requirement of Landesgruppe Salzburg des Österreichischen Städtebundes in the evaluation procedure, the minimisation of the "attractiveness of betting shops for potential customers" and any increased difficulty in the activities of betting operators and widening of the range offered by them are not the declared aims of the Act. However, compared with the current legal position it can be concluded overall that the new Betting Operator Act very well satisfied these requirements, whether at the level of the provisions in connection with granting licences, whether at the level of the rules on the activities, which overall set significantly stricter standards than the current 1994 Bookmaker Act.
There are no comments on the requirements of the Federal Minister for Finance raised in the context of the aims of § 1(2) for obliging betting operators over and beyond the betting rules to provide information on the risk of addiction and to obligate betting operators to maintain a "responsible standard" in their advertising. The latter requirement has also been raised by the Kammer für Arbeiter und Angestellte. The first requirement of the Federal Minister for Finance is construed such that betting operators are to be obliged at the same time to educate the public concerning the risks (of addition) offered by their "product" in the form of a campaign directed at the general public. Such an obligation has no match even in the Gaming Act and – with the exception of the prevention of smoking – also tends to be unusual in other branches of the economy. The requirement for an obligation on betting operators to keep to a "responsible standard" in their advertising is oriented to the obligation contained in § 56 of the Gaming Act. This provision limiting the advertising activities of concessionaires and licence holders under the Gaming Act should be viewed from the aspect of the concession system which dominates the gaming sector, which should not be compared with the system of the Betting Operator Act which offers free access to the activities it regulates under the statutory provisions. In any case it is not as if the authority would need to tolerate each and every advertising campaign by a betting operator: Initially there is the possibility of even subsequently establishing arrangements in this respect for individual cases in the licence notices, or even subsequently (§ 11(4) and (5), also (§ 23(3)); moreover the provincial government may also issue general rules by way of regulation "concerning the presentation of the activities of betting operators in the public domain" (§ 31(1)(6)).
6. The Act exclusively deals with the performance of the activities of betting operators and accordingly also includes no rules on slot machines (= playback [limited to the province] on slot machines as defined in § 5 of the Gaming Act). Implementing the prohibition on slot machines is a matter of enforcing the Gaming Act.
Re § 2 (Bet):
1. The concept of "betting" is the central concept of the Act and therefore is presented ahead of other provisions of the Act with its own definition.
2. Neither the Act of 28 July 1919, in force until its expiry on 31 March 1994, on totalisator and bookmaker betting fees and measures to suppress illegal betting (State and Federal Law Gazette 388), nor the 1994 Bookmaker Act (still in force) contained or now contain a definition of "betting". This definition was also unnecessary because of the restriction of the scope of application of the 1994 Bookmaker Act to sporting events as well as in view of the extensive case law of the administrative court on the concept of ‘sports betting’: According to case law of the administrative court, a ‘sports bet’ is ‘a bet is on the outcome of sporting competitions that takes place independently of the parties to the betting contract and that is known at the time of entering into the contract and allowing the bettor to estimate the strength of the teams, sports person or – for dog and horse racing – the animals. In the case of sports bets, the decision on a game’s outcome does not predominantly depend on chance, because the bettor brings his or her knowledge of the circumstances of the sporting event (e.g. in dog racing, the training methods and health of individual animals and the strengths of dogs under the expected weather conditions, etc.) and this knowledge outweighs the element of chance in relation to the outcome of the sporting events’. According to the court, ‘chance is at hand if success depends neither on purposeful behaviour or skill or solely on the wishes of the persons concerned, and other conditions are involved that are beyond the control of those concerned (see its ruling of 18 December 1995, 95/16/0047)’ or ‘there is no justifiable rational expectation as regards the outcome but ultimately only a hope, an irrational attitude can be placed on this or any individual outcome of the game’ (see the administrative court’s ruling of 2 July 2015, case 2015/16/0019, with many further references to previous rulings and the literature).
3. The definition in paragraph 1 is based on the definition of a bet in § 1270 of the Austrian General Civil Code [ABGB], but also includes the criteria developed by the Higher Administrative Court concerning sporting bets for defining a bet and demarcating (sporting) bets from games of chance. The inclusion of this definition should be seen against the backdrop of paragraph 2, whereby bets can also be placed on non-sporting events, primarily political, cultural or societal events. The structural elements applicable to bets in the sporting arena are therefore also used as the basis for deciding whether a procedure in the non-sporting arena is a bet or a game of chance.
4. The boundaries between a bet and a game of chance are fluid (see Krejci in Rummel (ed.), Kommentar zum Allgemeinen Bürgerlichen Gesetzbuch, vol. II, §§ 1267-1274, marginal note 16, according to which "the distinction between a game and a bet is difficult to make"). The aim of the provision in paragraph 3 is to solve the boundary problem between betting and games of chance that has come to light in the case law of the administrative court. Under paragraph 3, games as defined in § 4 of the Gaming Act [GSpG] do not qualify as bets. These games are mentioned by name in § 4(3) of the Gaming Act and ‘games similar to these’. These games are not subject to the state’s monopoly on games of chance, which could lead to the conclusion that they are not games of chance, which would suggest that their qualification as bets be reversed. However, under § 4(3) of the Gaming Act – argumentum a maiore ad minus – these games qualify as games of chance (and not bets), even when the amount of EUR 1 or its equivalent value is not exceeded and the game is played as a show. Section 3 relates to new games that are only similar to those mentioned in § 4(3), requiring clarification that these games should also not be qualified as bets.
5. Generally, a bet involves a promise that the party who made the wrong bet will either pay the amount wagered to the other party who bet correctly or to an external third party. It is therefore vital that each party has at least one option to make an alternative decision. However, circumstances are also conceivable in which only one party has to pay the bet price (‘half bet’), and also the bet amounts (= prices) are unequal (‘unequal betting’). Paragraph 1 also includes odds where winnings are multiplied by a specific factor (odds) to determine the payout amount. A distinction is made here between fixed odds, where the odds are set when the bet is placed and cannot be subsequently changed, and variable odds, where the odds are not yet set when the bet is placed but only when the relevant event has ended.
A bet as defined in paragraph 1 only arises if the outcome of the event or the occurrence of the specific circumstance does not depend exclusively or predominantly on chance. Therefore agreements regarding such events in which the aleatoric moment dominates, e.g. "bets" on which half of the pitch a team will occupy – decided by the referee tossing a coin – are viewed not as bets, but as a game of chance. Conversely, the term "bet" includes circumstances associated with sporting events, whose occurrence can primarily be predicted based on knowledge, such as half-time results or the next goal. Bets with this type of content are therefore possible – even though only in the area which is not covered by the prohibition under § 15(9) (on this refer to point 5 of the explanatory notes on § 15). 
6. Compared with the 1994 Bookmaker Act, in paragraph 2 the so-called "social betting" is included in the scope of the Act. In its decision of 19 November 1932 (VfSlg 1.477) the Constitutional Court ruled that "the totalisator and bookmaking sector (...) in accordance with the subject matter of its business operations has the greatest similarity to the (...) enterprises involved in public amusement and performances of all kinds" and therefore the "Act of 28 July 1919, StGBl No 388 (...) continues [to apply] as a provincial law within the meaning of Article 15(1) of the Federal Constitutional Law". The views expressed by the Federal Ministry of Finance in the evaluation procedure that the provincial legislator would only be competent to regulate the totalisator and bookmaker system for bets arising as a result of sporting events because even the Act of 28 July 1919 only referred to sporting events, is not shared since the Constitutional Court viewed this similarity in the activity of betting (arg: "subject matter of its business operation" and/or "enterprises") and not in the actual subject of the bet. Competence of the provincial legislator covering the legal provisions in the entire sphere of "social betting" also results from a corresponding response by the Federal Minister for Economic Affairs to a question (BlgNR 6274/AB, XX. GP) and by the Federal Chancellor (BlgNR 6268/AB, XX. GP; refer also to the overview concerning the state of discussion in Thomas Trentinaglia, Das Geschäft mit den Wetten – Einige zivil- und verwaltungsrechtliche Aspekte, ÖZW 2014, 86, FN 16).
Re § 3 (Further definitions):
In contrast to previous legislative policy, the terms are not arranged alphabetically, but according to the structure of the Act.
Re point 1 (Betting operator), point 2 (Bookmaker), point 3 (Totalisator) and point 4 (Betting agent):
1. The concept of betting operator (point 1) is the general term for all activities covered by the scope of the Act in connection with betting.
2. Point 2 (bookmaker) and point 3 (totalisator) are taken from the definitions already included in § 1(2) of the 1994 Bookmaker Act. A bookmaker takes on bets and regularly offers bets at fixed odds. With bets for which a totalisator is used, all bettors are pooled together. The totalisator acts merely as the betting intermediary and does not bear any risk: It aims to achieve a profit that depends only on total bets but not on the actual outcome of the betting event.
3. The betting agent is a new addition to the scope of this Act (point 4). A betting agent does not directly place or broker a bet but rather refers betting customers to bookmakers or totalisators. 
The term "brokering" within the meaning of this Act is to be used in the broad sense. Considerations based on civil law or social insurance law have to be ignored for the purposes of defining this term. According to the interpretation for this term in the jurisdiction of the Higher Administrative Court relating to the business and trading law regulations, the term for "brokering" denotes the development of an activity with the objective of bringing together presumptive contracting parties (brokering personal loans and real estate loans; ruling of 8 October 1957, VwSlg 4442 A/1957). The term "brokering" as used in this Act focuses exclusively on the act of bringing together presumptive contracting parties. The performance of certain activities on the part of the betting agent is not a necessary element of this term. In order to be deemed to be a betting agent, it is already sufficient for a person to open a forum for potential betting customers so as to enable a betting customer to independently conclude a bet with a bookmaker. This can already be effected by placing a betting terminal in business premises which are used for other purposes, e.g. at tobacconists, video shops or restaurants. It is of no consequence who is the individual entitled to dispose of the means for performing the brokerage activities (business premises, terminals, etc.). It is also not a criterion for the activity of a betting agent that he actively performs certain activities, for example in the sense of explaining to a betting customer the best stake in order to enable the customer to choose from among several bookmakers. An act of "brokering" betting customers is all the more at hand if the agent undertakes certain activities such as collecting stakes for a bookmaker or paying out any winnings on the bookmaker's behalf. The number of bookmakers for whom brokering takes place is of no importance: The "brokering" of betting customers already happens if the agent brokers betting customers exclusively to a particular bookmaker (or the agent has only one bookmaker "on his books").
The outcome of this interpretation is that any person who brings together betting customers and bookmakers by any means for commercial reasons requires a licence in accordance with § 4(1). § 4(2) defines an exception to this rule: The requirement for a licence (as a betting agent) does not exist when the business establishment at which the brokering is undertaken can be deemed to be the betting shop belonging to the bookmaker to whom the customer is brokered (refer to the more extensive explanatory notes on § 4(2)).
The background to the additional inclusion of the betting agent in the scope of the Act is the ruling of the Constitutional Court of 2 October 2013 (VfSlg 19.803), in which the Court ruled on the issue of competence for statutory regulation of the activity of the betting agent, stating that "the activity of the agent of betting customers [...] takes place in advance of that of the bookmaker and totalisator" and therefore there is a ‘narrow, indeed inseparable systemic connection between these activities’, which is why "not only the activities of bookmakers and totalisators, but also that dealing with referring betting customers bears the 'strongest similarity' to the organisers of public performances and exhibitions excluded from the Trade and Industry Ordinance". The Court further ruled that the activity of referring customers to bookmakers or totalisators could not be regulated under the provisions of the 1994 Trade and Industry Ordinance but under provincial regulations.
Re point 5 (Business premises), point 6 (Betting outlet), point 8 (Internet betting):
1. These terms should be seen against the backdrop of the scope of application of the Act (§ 1) and § 4: The scope of application of the Act includes both forms of betting operator activity, both ‘conventional betting’, where the betting customer places a bet in a betting outlet, and internet betting, where bets are regularly placed or forwarded over the internet. Pursuant to § 4, the performance of the activity of a betting operator requires a provincial government licence, if it is performed in one or more business premises of the betting operator.
In the case of ‘conventional’ performance, a betting outlet qualifies as the business premises. Enclosed spaces are not the only types of betting outlets as these can also be in the open air. Such spaces do not need to be exclusively used for betting operator activities; hence a dimly lit back room in a service station on arterial roads, with shady individuals carrying out their other business transactions at night – this reference to film noir is allowed here – also qualifies as a betting outlet if it has a betting terminal (see also point 2). Where the activity is internet-based (internet betting) there is often no betting outlet; in this case the Act refers to the location from where the betting operator provides the data for internet betting. In general, server location, which may not be the same as the betting operator’s registered office or head office and in many cases is not the same.
2. Under § 20(1), betting terminals may only be set up in betting outlets. Conversely, this means that each location in which a betting terminal is set up is a betting outlet.
3. Point 6 does not mean that several betting operators together may not also operate a betting shop. This may be the case if bets can be placed with several bookmakers – either as normal bets placed over the counter or by the use of betting terminals – in one and the same premises. The obligations established within this Act will in this case apply to every individual bookmaker jointly and severally, which itself does not preclude several bookmakers in turn from appointing the same person as the responsible person. 
Re point 7 (betting terminal):
Any technical facility that, due to its type and configuration, allows somebody to participate directly in a bet virtually on a self-service basis without the intervention or assistance of another party in the business premises is a betting terminal. A betting terminal within the meaning of the Act is therefore only at hand if the customer himself is able to determine the object of the bet and the stake at the technical device and pays the stake directly, in whatever form (cash, credit card, with a balance stored on a betting customer card) to the betting operator (bookmaker). By contrast, in cases in which the stake is paid initially to a person in attendance at the betting shop and this person then hands the betting customer a voucher or receipt which is then used for paying the stake or to finalise the placing of the bet at a computerised terminal, this is not a bet placed using a betting terminal, because in this case a person different to the customer has assisted in placing the bet by taking receipt of the stake or issuing a code, etc. The computer terminals referred to by the designation "tippbox" which can often be found at tobacconists or video shops are therefore not betting terminals in the sense of this Act. Technical, computer-assisted devices which are operated exclusively by the staff of the betting operator and are installed at a betting shop in an area not accessed by customers qualify even less as betting terminals (or "terminal betting") under this Act.
Re point 10 (Third country), point 11 (EU member state), point 12 (EEA signatory state):
The definitions in points 10, 11 and 12 relate to the definitions contained in the Salzburg Recognition of Professional Qualifications Act and are relevant in the scope of § 5(2), § 6(2), § 15 and § 32.
Re point 13 (Money laundering), point 14 (Austrian Financial Intelligence Unit ), point 15 (Terrorist financing):
These definitions correspond to those in § 365n(1) and (2) of the 1994 Trade and Industry Ordinance [GewO 1994] and in § 4(2) of the Federal Criminal Police Office Act [Bundeskriminalamt-Gesetz] and are relevant in the scope of § 24.
Notwithstanding § 365n(1) of the 1994 Trade and Industry Ordinance, the reference in point 13 to ‘self-laundering’ is omitted: Until the entry into force of the amendment to § 165 of the Criminal Code [StGB] promulgated in Federal Law Gazette I 38/2010, § 165(1) of the Criminal Code only relates to money laundering transactions in respect of assets originating from the activity of others; transactions performed by the perpetrator of the underlying offence are not covered by § 165 of the Criminal Code in the version before the entry into force of this amendment.
Preliminary remarks on Section 2:
Section 2 is divided into two subsections; the first subsection essentially contains the provisions set out in §§ 3 to 6 of the 1994 Bookmaker Act on the preconditions for granting a licence to perform the activity of a betting operator, the second subsection contains the corresponding procedural provisions.
Re § 4:
1. § 4 corresponds to § 1(1) of the 1994 Bookmaker Act; the activity of betting agent, which has been included in the scope of application of the Act requires a licence.
2. Point 1 sets out the preconditions under which the activity of a betting operator requires a licence. 
2.1. The concept of the "commercial" performance of the activity should be understood within the meaning of the 1994 Trade and Industry Ordinance. The "non-commercial" performance of a betting operator’s activity (if this is even imaginable) does not require a licence and may be freely performed – above all without the restriction contained in the provisions on performing activities in §§ 15 et seq.
2.2. The prerequisite set out in point 1 with the words "in one or more business establishments in the province of Salzburg" should not be understood to mean that the betting operator’s registered office or head office (see § 5(2)(1) or § 6(2)(1)) must be located in the province of Salzburg. Rather, in order for a licensing requirement to arise, it is sufficient that a betting operator – wherever the registered office is – operates a betting terminal in the province of Salzburg or, in the case of internet betting, provides the data from a location situated in the province of Salzburg.
The performance of the activities of a betting operator without a business establishment in the province of Salzburg – which is only possible using the Internet with a server located outside the province of Salzburg – does not require a licence and may be done freely – above all without the restriction contained in the provisions on performing activities in §§ 15 et seq.
3. Point 2 features the broad term of "betting agent" and refers to business people and persons in whose business establishment bets can be placed with a bookmaker, e.g. tobacconists, operators of video shops, gastronomic establishments, etc. The activities of these persons match the profile of a betting agent (see § 3(4) and the explanatory remarks pertaining thereto); however, in practice there is a regularly occurring problem in the legal classification of such persons either as (self-employed) betting operators – specifically: betting agents –, as (freelance) employees of a betting operator or simply as a responsible person via a betting shop of a bookmaker, particularly if there are no more specific indicators by which to classify such activities, e.g. particular signage on the business premises (= betting shop). Not only the question of the need for a licence depends on this classification, but also who is ultimately responsible for compliance with the provisions on performing activities and who is to be addressed by orders or measures under § 29.
Paragraph 2 is based on the following consideration: If bets are brokered to a bookmaker at a tobacconist, on business premises or in a restaurant, the tobacconist or businessman will not need a licence to carry out the activity of a betting agent even if these premises can also be attributed to a bookmaker as his betting shop. This attribution of the premises to a bookmaker is done either within the (first) licence itself (refer on this to § 11(4)(4)) or subsequently by starting up a further business establishment notified to the authority which is not rejected by it (refer on this to §§ 22(2) and (3)). In the case of attribution to a bookmaker, the bookmaker will then be responsible for compliance with the provisions on the performance of the activities at the betting shop and will also be the addressee of orders or measures defined in § 29. Whether and how the bookmaker will ultimately apply the obligation on him to adhere to the provisions on performing the activity to the business operator is a question of the autonomous shaping of law (under civil law) as applied internally between the bookmaker and the businessman and will not affect the bookmaker's responsibility under public law.
As long as such attribution of business premises to a bookmaker as a betting shop does not come into consideration, the businessman shall be deemed to be a betting agent with all the relevant obligations.
4. Point 2 does not preclude one and the same business premises from also being attributed to several bookmakers, i.e. if the businessman brokers for several bookmakers. The obligations established within this Act shall in this case affect every individual bookmaker jointly and severally. 
Re §§ 5 and 6:
1. §§ 5 and 6 set out the licensing prerequisites for operating as a bookmaker and as a totalisator or betting agent. The central difference in the licensing prerequisites for these activities is that a bookmaker (in contrast to a totalisator and betting provider) must have the relevant professional competence and the manager of a legal entity performing the activity of a bookmaker (again in contrast to totalisators and betting providers) must belong to a body that legally represents it or must have one fully-insured employee who works at least half of the statutory working week in the business under the terms of social security law.
2. Legal entities and incorporated partnerships (open-ended companies and limited partnerships) may operate as betting operators but must appoint a manager. The ‘manager’ as defined in §§ 5(2) and 6(2) corresponds to the definition of (commercial) director (§ 9(1) of the 1994 Trade and Industry Ordinance) or that previously used in the 1994 Bookmaker Act. Nevertheless, the term ‘director’ will no longer be used to avoid confusion with persons authorised to represent the legal entity or incorporated partnership externally or those who belong to this body and who are also designated as ‘directors’.
3. Persons owning more than 50% of shares in a company do not necessarily need to be authorised to represent the legal entity or incorporated partnership externally or belong to this body. As these persons already have significant influence on company management due to their dominant shareholding, they must also have and demonstrate the requisite reliability.
4. The obligation contained in § 5(1)(7) and § 6(1)(6) concerning presentation of a concept incorporating effective measures to protect the betting customer with regard to the development and recognition of gambling addiction and with regard to the recognition of suspicious betting procedures as defined in § 24 is traced to an idea from the Federal Minister for Finance, the Kammer für Arbeiter und Angestellte für Salzburg and the Institut für Glücksspiel und Abhängigkeit presented in the evaluation procedure. These provisions were not yet included in the draft evaluation at the time. The central and at any rate compulsory constituent of this concept is the appointment of an internal contact at the company for issues of gambling addiction as well as money laundering and the financing of terrorism, both for the service providers of the betting operation itself and for its responsible persons such as the operators of tobacconists or video shops at which the betting operator has only installed betting terminals. Otherwise it remains for the betting operator to undertake what he regards as "effective" measures. These may consist of regular training for persons who are responsible for betting shops, in close cooperation with one or more gambler protection institutions, in internal company guidelines on the pre-conditions and the application of a third-party ban. The betting operators may agree these concepts individually for their business activities, although, if necessary to achieve the aims of points 2 and 4 of § 1(1), the provincial government may also issue the more specific content of the concept in accordance with § 5(1)(7) and § 6(1)(6) by way of regulation (§ 31(1)(3)).
In terms of legal quality, this concept is comparable with the betting rules. Changes to the concept shall therefore be notified to the provincial government pursuant to § 22.
Re § 9 (Betting rules):
The betting rules provide a general business base for the contractual relationship between the betting operator and its customers. The obligation to submit betting rules under the licensing procedure (§ 5(1)(5)) and the obligation to notify (subsequent) amendments to the betting regulations to the provincial government (§ 22(1)) should ensure that these regulations are actually drawn up and remain in existence. The provincial government is not required to carry out a full examination of the contents either in respect of the licensing procedure or of any amendments notified; the provincial government shall only check whether the betting rules correspond to the provisions set out in points 1 to 7.
Point 7 focuses on an idea from the Kammer für Arbeiter und Angestellte in the evaluation procedure and in the broadest sense is oriented to § 25(3) of the Gaming Act. Conversely, the contents of point 7 of the betting rules entail prohibiting a betting operator from including a disclaimer in the betting rules for negligent – or grossly negligent but not indecent – misconduct on the part of the betting operator regarding the approval of a barred betting customer. The aim of this compulsory inclusion in the betting rules is to ensure that betting operators consistently implement bans.
Re § 10 (Professional competence to perform the activity of a bookmaker):
This provision is linked to § 5(1)(6) and relates to training and qualifications undertaken abroad that do not already provide professional competence pursuant to § 31(2) due to a provincial government regulation. In point 3 the qualifications required for professional competence are classified in the qualification system pursuant to § 3(1) of the Salzburg Recognition of Professional Qualifications Act (BQ-AnerG). 
Re § 11 (Granting a licence):
Paragraph 4 sets out the contents of the operative part of the licensing decision, in clarification of § 59(1) of the General Administrative Procedure Act [Allgemeines Verwaltungsverfahrensgesetz]. Any subsequent changes to circumstances which the individual determinations in the licensing decision are based on must be undertaken under the procedure set out in § 12 (in relation to the manager) or pursuant to § 23 (in relation to business premises or betting terminals).
Re § 12 (Suspending a licence):
1. The model for the provisions contained in § 12 are §§ 9(2) and 95(2) of the 1994 Trade and Industry Ordinance. In view of the manager’s central importance for issuing a licence to legal entities and incorporated partnerships to perform the activity of betting operator, the (in-house) reappointment of a manager, for whatever reason, requires a provincial government licence.
2. There are a number of legal consequences if the manager definitively leaves the company or one of the licensing prerequisites ceases to apply. First, the occurrence of such circumstance must be immediately notified to the provincial government by the licence holder (paragraph 1). This notification can but is not required to be connected with the notification of the appointment of a new manager who meets the prerequisites of §§ 5(2)(2) or 6(2)(2). Despite a licensing prerequisite ceasing to apply where such circumstance occurs, the activity of betting operator may continue to be performed on the basis of the licence issued for no more than six months, if legally binding approval of the appointment of a new manager who meets the prerequisites of §§ 5(2)(2) or 6(2)(2) is not issued within this period. After the expiry of this period, even where the application for approval of the new appointment is made within the period, the activity may no longer be performed until the appointment of a new manager has been approved (‘Suspending a licence’).
3. The suspension of the legal validity of this approval should be seen against the background of Art. 74 of the Provincial Administrative Court Preparatory Act [Landesverwaltungsgerichts-Begleitgesetz], Provincial Law Gazette 106/2013.
Preliminary remarks on Section 3:
1. Section 3 is divided into two subsections; the first subsection contains the provisions for performing the activity of betting operator, the second subsection contains the corresponding procedural provisions.
2. The provisions of Section 3 apply in their entirety to "conventional" betting operators, whereas for betting operators that exclusively perform their activity over the internet, they apply with the exception of §§ 18 to 20.
Regarding § 15 (Prohibited betting):
This provision defines the bets which are prohibited from being placed or brokered and applies both to "conventional" betting operators and to internet betting. In the case of internet betting, the prohibitions contained in points 1 to 12 are to be technically implemented through corresponding programming, exclusions and restrictions on access.
1. Point 1 prohibits bets permitted under the terms of points 2 to 11 of over EUR 500 per bet placed. The term "bet placed" is not the same as the term "betting event": A betting event is an individual event, such as a specific football match, whereas a bet placed can also include several individual events, as is the case with pools or combined bets.
2. "Contests in which only animals participate" as defined in point 5 are those in which exclusively animals are in direct competition with each other. It is irrelevant that these animals are, of course, trained and looked after by people. Horse-racing with jockeys does not meet this exclusivity criterion and is therefore not covered in point 5.
3. Notwithstanding the fact that there are regional markets at which bets are placed on football matches in lower leagues, point 6 prohibits bets on football matches from a league lower than the third highest national league. The question as to whether the leagues excluded from betting in this way are professional or amateur football leagues is of no significance.
4. Point 7 covers all other sporting events apart from football and does not focus on particular leagues, but on whether it is mainly amateurs who participate in these events. This question may be clarified by questioning the relevant umbrella organisations.
5.1. Point 9 prohibits bets on the occurrence of a particular situation connected to an event which is already ongoing at the time the bet is placed, except for certain part-results, a part-event ("bets on which team shoots the next goal at a football match") and on the final outcome of the event. The prohibition in point 9 includes bets on subordinate events (from the viewpoint of the final result) which are regularly offered in the form of "live bets" under this designation, but also as bets on occurrences or "negative bets". This ban serves to implement the objectives set out in points 2 and 4 of § 1(2). "Live bets" offer special potential to foster addiction. Concerning addiction potential (from games of chance as well as betting) it applies quite generally that the rapid sequence of individual games necessitating fast decisions on winning and losing carries increased potential for developing a gambling addiction. In the case of the traditional system of betting offered, the possibility of placing the bet normally ends with the start of the event on which the bet is placed (for example, the start of the football match). The decision on winning and losing is therefore only reached at the end of the event. There is a certain period of time between placing the bet and the decision on winning or losing. In the case of "live bets", this significant period – with regard to addiction potential – is quite crucially shorter. In the case of "live bets", it is possible to place bets during the actual match on many different situations (subordinate from the viewpoint of the total outcome). The attraction for the person placing the bets lies in the rapid sequence of betting opportunities and the supposed improved ability to assess the event in line with the part of the game or match already observed. In this situation, "live betting" carries particular addiction potential. In addition to the particular addiction potential, since "live betting" regularly concerns subordinate situations within an overall event, whose creation does not necessarily require the interaction of several persons, it may also facilitate the manipulation of matches and therefore betting fraud. 
5.2. The prohibition of "live betting" only applies with regard to betting events which have already started at the time the bet is placed. The prohibition contained in point 9 therefore does not concern the admissibility of bets on subordinate situations in the context of an event which is in the future, because in this case, the reasons favouring a ban with regard to events already in motion are not present. The prohibition in point 9 also does not cover the admissibility of bets on half-time results, third-time results or overall on the partial results for a section of a sporting event, such as the outcome of a hill section in a cycle race, and the final result of an event which is already taking place when the bet is placed. This also takes account of the standpoint of the European Commission which, as a result of the notification of the Vorarlberg Betting Act pursuant to Directive 98/34/EC, announced that the total ban on betting originally planned for the Vorarlberg Betting Act to include the final result as well was disproportionate (see on this the report of the meeting of the XXIX. Vorarlberg Parliament, 135th exhibit in 2011).
5.3. The (game/match) section on whose result bets can be placed has to result from the rules for the type of sport concerned or for the particular sporting event. This is intended to prevent any (malicious) betting operators from circumventing the ban in point 9 by setting the duration of the match section themselves. The rules referring to the (match) sections are specified either as generally valid for a particular sports type (e.g. football) or are established in the individual instance as part of planning the event (e.g. in the case of cycle racing events).
5.4. By referring to the "(numerical) interim result" and/or the "(numerical) final result" in the exemptions in point 9, it is clarified that, for the types of sport in which the interim or final result is specified as a ratio (football, basketball, ice-hockey, tennis), only bets on this ratio are initially excluded from the prohibition in point 9. However, the ban in point 9 also excludes bets on events which can be derived from this ratio, e.g. bets on the goal difference or over/under bets. Therefore a bet on the shooter of the winning goal or on whether the winning goal is short from an 11-metre is not a reliable subject for a bet, since such objects cannot be deduced from the ratio representing the result.
5.5. In the case of other permissible bets on which football team (but not which player) will shoot the next goal, no grounds for the ban are seen from the viewpoint of gamer protection. A rapid sequence of betting opportunities is also not present in this type of event. 
6. Point 10 prohibits betting on events which have already taken place at the time of placing the bet. The background to this is the ruling of the Higher Administrative Court of 25 September 2012 (Zl 2011/17/0299), in which the court stated that "a sporting bet is not present if it is not possible to bet on a future sporting event, but the outcome of the match depends on which race from the past was played back". In the past, this type of betting in particular, as the extensive case law of the Higher Administrative Court relating to the topic of "dog-racing" shows, has always settled in a grey zone between the game of chance and betting. Although in the cited ruling the Higher Administrative Court concludes that a game of chance took place in the case underlying the complaint, it cannot be ruled out that such events – with a corresponding "adjustment" of the model to suit the Court's jurisdiction – should be qualified in individual cases as bets which do not come within the scope of the Gaming Act. In the interests of protecting betting customers it is advisable, also on the part of the province legislator, equally from the viewpoint of the betting system, to reach a clear statement within the sense of the ban regarding these types of bets. The same applies in the case of bets on pre-recorded or virtual weather events covered by point 11.
7. Point 12 is the central provision in the sense of child protection and prohibits betting operators from developing any of their activities in respect of children and young people as betting customers. This provision – in combination with the prohibition on issuing a betting customer card to a person who is under age contained in § 20(4) – achieves comprehensive child protection: The central requirement for betting terminals – primarily to protect young people and customers – is that they can only be operated with a personal customer betting card. The placing of a bet outside a betting terminal (an "over-the-counter" bet) is subject to the prohibition in § 15(12) as well. In case of doubt, the responsible person shall verify the age of a betting customer by their ID card in order to comply with the provisions of child protection.
Re § 16 (Organisation of betting, running a betting book):
1. This provision sets out the central duties of a betting operator and serves to protect customers and – again in connection with the betting book – to prevent money laundering.
2. Please refer to the explanatory notes under § 9 for the betting rules.
3. Although the term "betting book" is retained, it should be understood as also including the electronic recording of all relevant data in connection with a bet. Therefore, internal logs of this data in databases on the betting terminal, in a central database or an internet server also qualify as betting books. 
In any case, all betting procedures are to be documented in the betting book in seamless chronological order. Paragraph 3 specifies in detail which data from a betting procedure have to be recorded in each case in the betting book. The identity of the betting customer (point 1) only has to be recorded when the bet is placed using the betting customer card or for internet bets. It follows from this that all bets placed via a betting terminal are recorded in the betting book with relation to the person, so that this agrees with the order that betting terminals may only be operated with a betting customer card issued to a real person. As classic over-the-counter bets can also be placed using a betting customer card (refer on this to point 2 of the explanatory notes on § 20), the identity of the betting customer must also be recorded with over-the-counter bets placed in this way. Points 2 and 3 are identical in content to points 2 and 3 of paragraph 5; therefore the data documented on the betting slip must also be recorded in the betting book. The documentation obligation contained in paragraph 3 exists regardless of any further documentation obligations. Such arrangements are included in the individual detailed provisions of the Act, as in paragraph 6 in connection with the payment of winnings of more than EUR 2,000, in § 21 in connection with a self-exclusion or third-party ban, or in § 24 in connection with the measures against money laundering and the financing of terrorism.
Through assessments from the betting book, betting operators can better analyse whether there might be a risk to a betting customer’s subsistence level and take appropriate measures (advice, restriction). Additionally, the betting book also helps to prevent money laundering and in any case in the control of the management of betting operators.
The prohibition in paragraph 4 on deleting data stored in the betting book corresponds to the storage requirement set out in the individual licensing decisions for the betting book but also takes account of the character of the betting book as an electronic data collection.
4. Paragraph 5 defines the elements shown on a betting slip. From the reference in point 1 to § 11(4)(1) it follows that the betting operator is to be designated on the betting slip so as to match the text part of the licence notice.
5. Paragraph 6 implements Article 11 of the new Money Laundering Directive (refer on this to § 36(1)(7)). According to this provision, Member States have to ensure that the "obliged parties" – pursuant to Article 3(14) of the Directive this also includes those offering bets – apply particular duties of care in respect of the customer "in connection with winnings or stakes of EUR 2,000 or more". 
Paragraph 6 therefore obliges the betting operator, irrespective of the duties of care imposed on him under § 24, to ascertain the customer's identity with appropriate application of § 40(1) of the Banking Act and to document it in the betting book if the winnings to be paid out per bet placed exceed an amount of EUR 2,000. Article 11 of the Money Laundering Directive only mentions "winnings", and this leaves it open as to whether this covers the betting customer's net winnings (amount paid out less stake) or the amount to be paid out. The expression "winnings to be paid out" clarifies what is meant. The expression "placing a bet" shall be understood within the meaning of § 15(1) (see explanatory notes). If circumstances justify suspicions as defined in § 24(4) or (5), the betting operator must proceed in accordance with these provisions, i.e. the winnings should not be paid out under certain circumstances.
It is unnecessary to implement Article 11 of the Money Laundering Directive with regard to stakes of more than EUR 2,000 because according to § 15(1) bets involving a stake of more than EUR 500 per bet placed are in any case prohibited.
Re § 17 (Labelling obligations):
Paragraph 1 sets out the external appearance of each betting shop. In terms of child protection, the central obligation in paragraph 4(1) is to point out clearly the prohibition on brokering children and young people as betting customers and placing bets with children and young people. This labelling obligation increases the publicity of the prohibition set out in § 15(12). 
In the evaluation procedure SPÖ Salzburg-Stadt also demanded that betting operators should be obligated to indicate a prohibition on entry to betting shops for children and young people (as clearly results from § 34(2) of the Salzburg Youth Act). It is impossible to comply with this requirement since the prohibition in § 34(2) of the Salzburg Youth Act also does not establish any absolute ban on entry, but only imposes one on rooms in which there is gambling for money or the equivalent of money entailing "not just small amounts". From the viewpoint of constitutional law, this requirement should be countered in that restaurants, tobacconists or video shops are also deemed to be betting shops within the meaning of this Act if bets can be placed in these establishments, and imposing an entry ban on children and young people into such premises would constitute excessive intervention in the fundamental right to freedom of employment.
Re § 18 (Operation of betting shops) and § 34(1)(13) (Penal provisions):
1. Paragraph 1 establishes the fundamental and general responsibility of the betting operator to observe the betting rules, the provisions on child protection and compliance with the opening hours and other provisions on the performance of the activities of betting shops. The required conduct of the betting operator thus comprises the setting up and maintaining of correspondingly effective controls in betting shops to guarantee that the provisions of the betting rules, child protection and the provisions on the performance of betting shop activities, etc. are observed. The central instrument is the appointment of one person as the "responsible person" for a betting shop. This person is also to be named to the authorities (refer on this to § 11(2) and § 22(3)). In the case of the "responsible person" as defined in this provision, this person shall be the "long arm" of the betting operator at a betting shop, which is why this person also has to be capable of acting like the betting operator himself in the betting shop. The responsible person is therefore to be equipped by the betting operator with the corresponding authority. (Only so as to avoid cases of doubt, it is pointed out that the responsible person does not necessarily also have to be different from the betting operator; in the case of one-man operations such as tobacconists or video shops, the betting operator himself must therefore also take on the role of the responsible person and notify the authorities accordingly.)
2. By the use of the word "change" in the final sentence of paragraph 1 it is not stated that the operation of a betting shop – even if only for a four-week period – would also be permitted without a responsible person. In the case of a change in the responsible person of which the authorities must be notified immediately (§ 22(3)), the supervision in the betting shop is only carried out by a person who is not (yet) known to the authorities. If the betting operator is unable to notify the authorities of a suitable person as successor to the original responsible person, the betting shop is to be closed down (and this notified to the authorities under § 22(2)). The betting shop is also to be closed if the appointment of the new responsible person is not acknowledged by the authorities.
3. The provisions of this Act and all relevant provisions contained in orders and notices shall be deemed to be provisions relating to the performance of the activities within the meaning of § 18.
4. All incidents at a betting shop are to be attributed to the betting operator by way of § 34(1)(13), although this does not exclude the penalising of the responsible person as the direct perpetrator due, for example, to allowing a young person to place a bet. 
Whether the betting operator can be accused of allowing illegal activities to take place at a betting shop is a question of the subjective act as defined in § 5 VStG. In this connection, reference should be made to the decisions of the Higher Administrative Court, according to which exemption from personal responsibility under administrative law depends in the individual case on whether it is plausible for all measures to be adopted which lead with justification to the expectation that under the foreseeable situation the statutory regulations will be adhered to. On the question of guilt, the care of the betting operator in the choice of responsible persons (keyword: "blame for choice") is of central importance.
Repeated penalisation of the betting operator based on § 34(1)(13) also affects the issue of his reliability (§ 7(1)(4)).
Re § 19 (Opening hours of betting shops):
Currently there are no restrictions on the opening hours of betting shops. The concerns voiced by Landesgruppe Salzburg des Österreichischen Städtebundes in the evaluation procedure, according to which the tying of opening hours in betting shops within restaurants to the restaurant opening hours itself encourages the creation of "flying" betting shops, are not shared, particularly since the creation of a betting shop requires an official licence anyway. 
Re § 20 (Betting terminals, betting customer cards):
1. This provision contains special rules on organising betting through betting terminals and sets out the requirements pertaining to betting terminals in paragraph 2. Pursuant to §§ 11(2)(4) and 23(2) the prerequisites set out in paragraph 2 pertaining to the issuing of a licence and, where applicable, notice of the commissioning, replacement or relocation of a betting terminal must be shown to be met through the submission of a technical report.
1.1. Betting terminals shall only allow participation in approved betting (paragraph 2(2)). For the purposes of data security, it can also be subsequently determined whether a betting terminal also enabled participation in prohibited bets. Betting terminals may only be operated by a person (paragraph 2(3)), which excludes the use of technical aids that enable the simultaneous participation of several persons, i.e. via radio connection, Bluetooth or WLAN.
1.2. The central requirement for betting terminals – primarily from the viewpoint of protecting young people and customers – is that they can only be operated with a personal customer betting card. Although § 34(1) of the Salzburg Youth Act [Salzburg Jugendgesetz] already prohibits children and adolescents from taking part in games of chance or games of skill for money or monetary equivalents or in public bets, this protection is specifically provided by the requirement in point 1 of paragraph 2 on the placement of bets via betting terminals and by the prohibition contained in paragraph 4. 
1.3. The Act itself does not contain any more specific provisions on the issuing of a customer betting card and its contents. These provisions may be issued by the provincial government in a regulation (§ 31(5)). Based on the law, betting operators are therefore offered complete freedom in the (formal graphic) design content of the betting customer card. However, it is the responsibility of the respective betting operator to design his betting customer cards so that an unambiguous and reproducible personal reference to its holder can be provided and so that it is ensured that bets at a betting terminal cannot be placed without a betting customer card. If a betting customer card is equipped with a data medium on which the "customer data" of the holder are stored, the reliability of the processing of these data results from §§ 7, 8 and 9 DSG 2000. In detail reference is made to points 3 and 4 of the explanatory notes to § 32.
1.4. A betting terminal may only be operated using a (personalised) customer betting card issued to the customer by the betting operator. The use of a customer betting card by a person other than the person to whom it was issued, and thus ultimately the lending of the card to another person as well, is punishable by law (§ 34(9) or § 7 Administrative Penal Act [Verwaltungsstrafgesetz – VStG] and § 34(9)). It shall thereby be ensured that only adults who are not subject to a ban can operate the terminal.
2. § 20 determines that betting terminals may only be operated using a betting customer card. Conversely, however, the betting operator is free to determine that the placing of an over-the-counter bet can only be undertaken using a betting customer card.
3. The restriction which is still included in the draft evaluation procedure that a betting customer card is not permitted to have any functionality which enables the storage or money or monetary units which can be used for making payments at a betting terminal, has been dispensed with in the evaluation procedure at the request of the Buchmacherverband. The betting customer card may also be issued by the betting operator as a (rechargeable) pre-paid card. In addition, it is possible to place a "cash bet" at a betting terminal; the ultimate decision on the way in which winnings are to be paid from terminal bets shall be made by the betting operator according to the technical system of the terminal. It is only important that a betting terminal may only be put into operation if a betting customer card is used and that the bets are also logged in the betting book. 
Re § 21 (Excluding betting customers, self-imposed and third-party ban):
1. This provision sets out the central duties of a betting operator as regards customer protection based on § 25 of the Gaming Act.
2. Pursuant to paragraph 2, any person can restrict themselves from participation in betting (self-imposed ban). Since a self-imposed ban is exclusively effected at the affected party’s instigation, it can also only be lifted at their instigation. However, the betting operator is not always required to comply with request to lift a self-imposed ban but may examine whether a procedure as set out in paragraph 3 (third-party ban) is necessary and justified. The betting operator must exclude the restricted person from taking part in bets until the self-imposed ban is lifted.
3. A "reasonable assumption" as defined in paragraph 3 may arise if any evidence, such as analysis of the betting book, observations by the betting operator or a responsible person (§ 18) or based on personal acquaintance with the party concerned, but also information from the affected party’s personal circle, e.g. a "call for help" from relatives.
The conclusion reached in the evaluation procedure by Sportwetten GmbH that a self-exclusion or third-party ban in cases of "anonymous" bets – i.e. that it is generally impossible to place bets at a tobacconist in the context of the business model practised by Sportwetten GmbH. Particularly in the case of this business model it is impossible to talk in terms of an "anonymous" betting from the outset, since to place the bet there is direct contact between the betting customer and tobacconist (who is to be qualified either as a betting agent or as a responsible person; on this refer also to the explanatory notes on § 3(4) and § 4(2)).
4. Reference is made to the consequences in terms of liability contained in § 9(7) for the betting operator in the event of admitting blocked betting customers for betting.
5. The minimum duration of a third-party ban contained in paragraph 4 as well as the obligation on the betting operator contained in paragraph 8 to obtain the consent of the provincial government before lifting a third-party ban, is traced to corresponding ideas from the Institut für Glücksspiel & Abhängigkeit in the evaluation procedure. The betting operator must notify the provincial government of the planned lifting of a third-party ban while adding all means of evidence which have led to it being imposed and the reasons for removing it. The consent of the provincial government shall be deemed to have been granted if it does not prohibit the betting operator from removing the exclusion within a time limit of two months, calculating from the date the notice is received. Parties in the proceedings to lift the exclusion are the betting operator and the excluded betting customer.
Re § 22 (Reporting requirements) and 23 (Reporting procedures):
1. This provision sets out specific cases in which there is a reporting and approval requirement (see by contrast § 12): The reasons why this reporting requirement and the notification requirement under § 12(1) are classified differently lies in the nature of the measure to be reported and the nature of the consequences of a reporting failure. While in the case of § 12 the lapse of licensing prerequisites leads to the suspension of the licence after six months, a reporting failure under § 22 does not have any direct effects on the right to perform granted by the licence, but can only lead to the closure of the establishment through the circuitous route of § 14(1)(1) or § 29.
2. The circumstances listed in § 22(1) to (5) must be reported to the provincial government only. § 23 specifies the procedures for this.
3. The recommendation from Landesgruppe Salzburg des österreichischen Städtebundes and SPÖ Salzburg-Stadt to refrain from a notification obligation for the start-up of a further business establishment and to impose a licensing obligation instead is not supported: Due to the depth of the examination, it is not possible to distinguish between a notification and a licensing procedure.
Re § 24 (General measures against money laundering and financial of terrorism):
This provision sets out the measures against money laundering and the financing of terrorism that are to be taken by a betting operator independently of the amount of the stake and winnings – i.e. generally for each and every betting procedure. § 16(6) contains a measure against money laundering and the financing of terrorism which in contrast to these general measures should be qualified as "special" and obliges the betting operator to establish the identity of the customer and document it in the betting book if the winnings from a bet exceed EUR 2,000.
The provisions of paragraphs 2 and 3 not yet included in the draft evaluation procedure were included in § 24 at the request of the Federal Chancellery and urge the betting operator to be guided by the state list of the Federal Ministry of Science, Research and Economy ordinance promulgated in Federal Law Gazette II No 89/2014 on increased risks of money laundering and terrorist financing under the Professional Accountants and Tax Advisors' Act [Wirtschaftstreuhandsberufsgesetz] (GTV-WTBG 2014; refer also to the Federal Ministry of Science, Research and Economy ordinance promulgated in Federal Law Gazette II No 399/2015 on increased risks of money laundering and terrorist financing under the Trade and Industry Ordinance 1994 - 2. GTV-GewO 2015). 
The prevention of the use of the activities of betting operators for money laundering and financing terrorism is also related to the authorisation of the provincial government to set further obligations by way of a regulation on betting operators to apply certain duties of care in order to prevent the use of their activities for money laundering and the financing terrorism (§ 31(1)(10)).
Re § 25 (Competence) and § 26 (Specific monitoring bodies):
1. § 25(1) entrusts the provincial government with monitoring compliance with the provisions of this Act and the ordinances, decisions, certificates and orders based on this Act.
Pursuant to § 25(2) the provincial government may also appoint and authorise locally competent district administrative authorities to perform monitoring pursuant to paragraph 1 and to order or take any necessary measures pursuant to § 29 in its place. This is a (genuine) delegation of competence: instead of the originally competent provincial government the district administrative authority shall have competence if appointed or authorised pursuant to paragraph 2. Steps taken by a district administrative authority so appointed or authorised are attributable to that authority, and this must also be noted in the settlement approval (§ 18(4) of the General Administrative Procedure Act, ‘The District Governor’ [Bezirkshauptmann] or ‘For the District Governor’. 
The authorisation in paragraph 2 only applies to the individual case, which conversely precludes a transfer of responsibility for official actions which are only described in a general way (for example "monitoring all betting shops and setting any and every measure pursuant to § 29 in district XY") from the outset. Regarding the legal nature of such a transfer of responsibility relating to the individual case, the Constitutional Court in its ruling of 17 June 1986 (VfSlg 10.912) was of the opinion that the transfer of responsibility in the individual case – in actual fact in the main proceedings it concerned a transfer of responsibility under § 12(1) of the Railways Act – represented a "constructive authorisation for the individual case, namely taking the form of rules of procedure to be notified to those involved due to the implementation of the proceedings within the sense of § 63(2) AVG, against which a separate right of appeal is not permissible and which can only be contested in the appeal against the decision settling the matter, largely similarly (...) to the transfer of responsibility under §29a VStG".
2. § 25(3) authorises the provincial government and, in the case of paragraph 2, the district administrative authorities, to also use experts to monitor compliance with the provisions of this Act and with the ordinances and orders enacted pursuant hereto. The prerequisite for this, however, is that these experts must be persons appointed pursuant to § 26 or bodies recognised for this purpose.
3. § 26(1) authorises the provincial government to appoint natural persons or legal entities as specific monitoring bodies or to recognise legal entities as specific monitoring bodies. The objective of this authorisation is to allow the provincial government and district administrative authorities to preserve existing knowledge in the area of betting or avail of external knowledge. Relevant retired provincial government or financial police personnel may also be appointed for this purpose. Persons thus appointed or bodies thus recognised shall operate as an extension of the competent authority, merely acting on behalf of the authority. Such persons or bodies are treated as ‘in-service personnel’. The authority’s role remains unaffected.
In terms of data protection law, these bodies are regarded as "service providers" in the sense of § 4(5) DSG 2000. The term "service provision" also covers the case in which the person entrusted to perform activities – this term is to be given a broad meaning and also refers to the implementation of monitoring activities – uses not only data provided by the client (= authority), but also has to determine data in order to carry out the work – i.e. including a control check (Jahnel, Datenschutzrecht, 3/47).
4. The prerequisites for appointing or recognising a natural person or legal entity as a monitoring body are set out in § 26(2) and (3). Reasons justifying the exclusion of an appointment or recognition as a monitoring body as defined in § 26(2)(2) and (3) or § 26(3) or the removal thereof (§ 26(5)) shall be deemed to be present if the interested party itself operates as a betting operator, has a stake in one, works or will work for on or behalf of one or has an economic interest, even indirectly, in the results of the measures to be carried out.
Re § 27 (Powers and duties of bodies as regards monitoring) and § 28 (Betting operator duties as regards monitoring):
§ 27 applies equally to the provincial government, the district administrative authorities, the public security bodies and the monitoring bodies appointed or approved pursuant to § 26 and sets out their powers and duties as regards monitoring. § 28 contains the corresponding provision for betting operators.
The list of "public security services" in §§ 27 and 28 not yet included in the draft evaluation procedure stems from the commentary by the Federal Ministry of the Interior in the evaluation procedure and is connected to the obligation to cooperate in executing the law of the federal bodies contained in § 33: The Federal Ministry of the Interior has announced that, pursuant to Article 97(2) Federal Constitutional Law, no approval is granted for extensive cooperation by federal bodies in the execution of the law, but that an "obligation [of the public security service] to render assistance" in order to secure the monitoring of adherence to the provisions of the law by the otherwise competent authorities is possible. The listing of the "public security services" in §§ 27 and 28 serves to enable this rendering of assistance to take place.
Re § 29 (Establishing legal status, shutting down operations, confiscation):
1. The provisions on establishing legal status are modelled on § 46 of the 1999 Salzburg Nature Conservation Act [Salzburger Naturschutzgesetz 1999] and § 19 of the 2014 Salzburg Plant Protection Act [Salzburger Pflanzenschutzmittelgesetz 2014]. In the interests of effective implementation, it is necessary to give the authority the opportunity to order ex officio to prevent or mitigate the consequences of illegal conduct.
The ‘authority’ as defined in this provision is the provincial government and the district administrative authority empowered pursuant to § 25(2).
2. Depending on the degree of urgency, the authority shall order the necessary measures or have them carried out by official notification (paragraph 1) or to issue direct orders and execute coercive measures or have them executed (paragraph 2). ‘Imminent danger’ is understood to mean substantial and concrete danger for protected legal rights (§ 1) that presupposes a situation that requires immediate intervention by the authority to prevent the danger; the likelihood of a danger is sufficient (see the Higher Administrative Court [VwGH] 21/02/2002, ZI 2001/07/0124). The purpose of the authorisation to take provisional measures contained in paragraph 2 is to allocate a status provisionally and temporarily that will only be definitively regulated on the basis of what will generally be a lengthy formal procedure to prevent drawbacks and dangers – particularly for the general interest.
3. Measures as defined in paragraph 1(1) include an order on betting outlet signage or to remove facilities that hinder accessibility at all times to the betting outlet.
4. The purpose of paragraph 3 is to prevent a betting operator from evading implementation of a measure under paragraph 1 or 2 through absence. In these cases an order can be made pursuant to paragraph 1 or 2, even where the responsible person in the betting outlet is absent.
Re § 31 (Provincial government ordinances):
Under paragraph 1, the provincial government is empowered to enact further provisions by order where this is necessary for the purposes stated under sentence 1. The second sentence enumerates the subject matter of the regulations.
The subject of the rule set out in point 6 of paragraph 1 enables the provincial government to establish rules with regard to the "presentation of the activities of betting operators in public" – in other words, rules on advertising content. In particular (argument: "in particular when") point 6 considers the need of certain groups of persons for protection. Based on point 6, regulations may be put in place relating to betting outlets in the immediate vicinity of facilities that are predominantly frequented by children and adolescents or in which (gambling) addicts are treated. In terms of content, the intention of point 6 is to prohibit advertising through means such as the distribution of sweets to children by a betting operator employee dressed as a clown, or to prohibit features that are designed to make placing of bets appeal specifically to protected groups of people or that might (subsequently) condition children in this way. Notwithstanding this, in the context of granting the licence or as part of acknowledgement, the provincial government may stipulate such advertising restrictions or certain features in individual cases for a business establishment (or for its abolition) if this makes it possible to guarantee the performance of the activities oriented to the objectives of protection from gambling or child protection.
Re § 32 (Use and transmission of data):
1. Pursuant to § 1(1) of the 2000 Data Protection Act [Datenschutzgesetz 2000] everyone is entitled to non-disclosure of his or her personal data, particularly where such data refer to his or her private or family life, if there is a legitimate interest. Pursuant to § 1(2) of the 2000 Data Protection Act, restrictions on the entitlement to non-disclosure are only permissible to safeguard the legitimate prevailing interests of another. 
The provincial government and any empowered district administrative authorities (§ 25(2)) are exclusively acting in a sovereign capacity in the execution of the law. § 1(2) of the 2000 Data Protection Act shall prevail for the use and transmission of personal data through interference by a state authority – i.e. in a sovereign capacity. § 30 contains the requisite statutory basis for the use and acquisition of personal data by the provincial government and district administrative authorities pursuant to § 1(2) of the 2000 Data Protection Act.
1.1. In executing this law the provincial government and district administrative authorities act as "state authorities" as defined in § 1(2) of the 2000 Data Protection Act. Pursuant to § 1(2) of the 2000 Data Protection Act, interference in fundamental rights by state authorities is only permissible based on laws that are stated as necessary for reasons mentioned in Art. 8(2) of the ECHR. In this regard, the Constitutional Court [Verfassungsgerichtshof] has repeatedly ruled that laws that permit interference by a state authority in the fundamental right granted by § 1(1) of the 2000 Data Protection Act ‘must regulate with sufficient precision, i.e. in a manner foreseeable to all, under which circumstances personal data can be used or transmitted to perform specific administrative tasks’ and ‘the legislators [must] provide a specific provision pursuant to § 1(2) of the 2000 Data Protection Act clarifying and limiting the cases of permissible interference in the fundamental right to data protection’ (see for example the finding of 14 March 2013, B 1326/12, and 15 June 2007, VfSlg 18.146, with further references).
Pursuant to § 1, the aims of the Act are to protect children and adolescents, to protect betting customers from developing an addition and from the negative effects thereof on their personal circle and on society and to prevent the activities of betting operators from being used for money laundering or terrorist financing. These tasks and the measures provided for in the Act to fulfil them serve public order and safety, and serve to prevent criminal offences, protect public health and morals – all of which are protected under Art. 8(2) of the ECHR. Interference in the fundamental right to data protection permitted under § 32 is also proportionate in view of this restriction of the group of persons affected by the use of the data and the limitation to the purposes set out in paragraph 3. 
1.2. Paragraph 1 empowers the provincial government and district administrative authorities to process the personal data listed in points 1 to 4 for the purposes set out in paragraph 3 that correspond to the tasks of the "state authorities" entrusted with executing the Act. From the exhaustive enumeration of the data material in paragraph 1 that may legitimately be processed, it conversely results that other data, e.g. those of a private nature that arise in the framework of executing this Act or come to the knowledge of the authority, are not permitted to be processed. This concerns holiday photos for instance, or other recordings not connected with the person's role as a betting operator, manager, etc. which are found on a data medium which is inspected by official bodies as part of an official action under this Act. This prohibition of processing under data protection law is supplemented by the confidentiality obligation set out in § 27(3)(2) (refer also to § 15 DSG 2000). 
The term "processing" is understood as defined in § 4(9) of the 2000 Data Protection Act, which covers all types of data handling, with the exception of transmission, i.e. its forwarding to recipients other than the contracting entity, the affected party or a service provider or its use for another area of responsibility of the contracting entity. Only personal data of persons with close personal ties to the activity being performed may be processed, whether as the betting operator or its customers. For this purpose, the provincial government is also empowered to obtain the information specified in paragraph 2. The transmission of data is only permissible to a restricted group of recipients and – unless the transmission is made to the Finanzamt für Gebühren, Verkehrssteuern und Glücksspiel or the municipalities for executing the 1988 law on amusement tax, "Vergnügungssteuergesetz 1988" – is permissible under the restrictive requirements of paragraph 5. 
Both the information obtained by way of paragraph 2 as well as the knowledge gained from the notifications of the district administrative authorities (§ 34(5)) can be regarded as "criminal convictions and administrative penalties, insofar as these are intended for assessing the reliability" of a natural person. 
2. The provisions contained in paragraphs 6 and 7 set out the requisite guarantees pursuant to § 1(1), sentence 2 and 3 of the 2000 Data Protection Act to protect the non-disclosure interests of those affected and ensure that permitted interference in the fundamental right to data protection may and can only be carried out in the least invasive, targeted manner.
The processed data must in any case be deleted pursuant to paragraph 6 when it is no longer required to achieve the purpose (paragraph 3). Pursuant to § 46(1) of the 2000 Data Protection Act, data which the contracting entity has validly determined an investigation for other purposes may also be used for the purposes of scientific or statistical investigations that do not target personal results. Paragraph 3(3) empowers the provincial government to also use data processed for purposes other than those set out in paragraph 3 for statistical, planning or fiscal purposes. The reference in paragraph 3(3) to § 46(1) of the 2000 Data Protection Act clarifies that this purpose only covers the preparation of non-personal statistics, investigations, etc. Since deleting such data after achieving the ‘main purpose’ – i.e. the purpose for which it was originally processed – makes it impossible to use it for the purposes of paragraph 3(3), this data shall continue to be available, albeit in non-personalised form. Therefore, for data that is to be used in the future for statistical purposes etc., after achieving its ‘main purpose’, personal references must be completely removed.
3. § 32 refers only to the use of data by a "state authority". The betting operator also processes data, whether it be data from betting customers or data from his own staff (manager, responsible persons, etc.). Betting operators are deemed to be private contracting parties (§ 7(3) DSG 2000). They may only process data as long as the purpose and content of the data application is covered by their legal authorisation and there is no infringement of the confidential interests of those affected which require protection. 
The legal authority of the betting operator to process data initially results from the legal basis for the performance of the activities as a betting operator in general and from the specific collaboration obligations of betting operators under this Act, e.g. with regard to the documentation of betting customer behaviour. 
Non-disclosure interests of those affected which merit protection are not violated by this, especially since the processing of the data is generally only undertaken with the consent of the person concerned (§ 8(1)(2) and § 9(6) DSG 2000). A lack of consent from the person concerned does not render data processing generally inadmissible; with regard to the processing of non-sensitive data its admissibility also arises from § 8(1)(4) DSG 2000, and with respect to the processing of (potentially) sensitive data from § 9(3) DSG 2000 in conjunction with § 16(3). The admissibility of transmitting data processed by the betting operator to bodies in authority results from § 7(2)(2) DSG 2000 in conjunction with the individual provisions of this Act establishing grounds for responsibility on the part of the authority in the one or other direction.
4. Paragraph 7 establishes the data protection measures in detail and addresses any client within the meaning of § 4(4) DSG 2000, in other words, also the "state authorities" and their organisational units, as well as the betting operators and their organisational units. Paragraph 7 enumerates the data security measures to be adopted in any case. These are to be adopted in full for each item of data, and data protection measures going beyond this are to be practised as defined by the further need for protection of the data and any wider confidentiality interests of the party affected. Starting from the basic requirements established, paragraph 7 therefore constructs a flexible system permitting the obliged party to set a higher level of protection for (potentially) sensitive data.
5. On the data protection law qualification of the particular monitoring bodies pursuant to § 26 as "service providers" within the meaning of § 4(5) DSG 2000 reference is made to point 3 of the explanatory notes on § 26.
Re § 33 (Cooperation of federal bodies):
1. This provision is modelled on §§ 36 and 37 of the Salzburg Security Law [Salzburger Landessicherheitsgesetz].
2. The restriction on the collaboration obligations of the public security services to the factors listed in § 34(1)(1, 2, 3 and 7) was not included in the draft evaluation procedure. However, the Federal Ministry of the Interior announced as part of the evaluation procedure that it would not approve the more far-reaching duty of collaboration that had originally been planned. The duty of the national tax authorities also to cooperate in the draft evaluation procedure no longer applies, because the Federal Ministry of Finance announced that it would not give giving the requisite consent under Art 97(2) of the Federal Constitutional Law.
Re § 37 (Entry into force and abrogation) and 38 (Transitional provisions):
1. The date specified in § 37(1) for the entry into force of the Act is determined by the requirement for Federal Government consent regarding its promulgation (Art. 97(2) of the Federal Constitutional Law) and by a notification procedure based on the Directive mentioned in § 36(2). Furthermore, there must be a reasonable vacatio legis between the promulgation of the Act and its entry into force to enable betting agents that have been included in the scope of application of the Act to prepare for the new legal situation.
2. § 38(1) to (3) contains the necessary transitional provisions applicable to bookmakers and totalisators. Above all, regardless of the continued validity of licences issued pursuant to previous provisions, the provisions on performing activities shall also apply to ‘former operators’ (carried over) from the date on which the new Act enters into force. The last sentence of § 38(1) allows ‘former operators’ to continue to operate betting terminals permitted under previous law for a short period (three months) after this Act enters into force, but requires betting terminals to be adjusted to the new provisions within this period. Betting terminals that have not been adjusted to the new provisions once this period expires may be decommissioned by the authority pursuant to § 29.
3. § 38(4) focuses on the betting agents that are now newly included in the scope of this Act, who, at the time the Act comes into force, will be brokering customers to bookmakers or totalisators as part of an unregulated trade under the rules of the Trade and Industry Ordinance 1994; paragraphs 1 to 3 are to be applied accordingly, i.e. betting agents may continue to pursue their activities as defined in the provisions on performing such activities as set out in this Act even without a licence for a period of up to six months, or in the event of a punctual application until the decision on the application has been made).
4. According to paragraph 5, betting operators may apply for the licence required to perform their activities on the day after this Act is promulgated; conversely, the provincial government can also issue the corresponding licences before this Act enters into force. However, these may only become effective on the date this Act enters into force at the earliest.
