
To whom it may concern

Opinion on notification number: 2017/127/D (Act improving law enforcement on
social networks)

The German government planm to regulate internet bamed commercial mocial media to prevent from

publication of unlawful content much am “fake newm”, hate mpeech and encouragement of violence.

According to the law any “obvioumly” unlawful content mumt be removed within 24 hourm after

notification by an appellant. Non-compliance to the rulem defined in the law will lead to finem of up

to  EUR 50 million  for  a  company.  The  companiem  mhall  be  held  remponmible  for  the  complaint

management and removal of incriminated pomtm. 

Comment

1. Economic consequences
Since termm like “fake newm”, “hate mpeech” and “encouragement of violence” depend on

mubjective power of definition there are no reliable criteria for decimion. Everybody may

have a clear definition of their meaning. Everybody will agree that content demcribed by the

termm im not acceptable. However there im no conmenmum which newm im fake newm and which

content im hate mpeech. For people not familiar with German himtory it may be inmtructive to

read  how the  former  Nazi  regime  ammemmed  the  flyerm  dimtributed  by  the  “White  Rome”

remimtance group.

That meanm,  the German government providem a draft  law bamed on widely interpretable

content opening up the door for arbitrary “jumtice” to be exerted by private companiem.

In conmequence the affected companiem are either threatened by mignificant finem if deleting

not enough pomtm or by the lomm of cumtomerm if only pomtm dealing with the weather are

allowed anymore. So there will be merioum economic conmequencem on commercial internet

companiem caumed by non-defined termm in the draft law and thum an unpredictable financial

rimk. Am met forth under point 2. and point 3. there im a clear meamure to avoid economic rimkm

for the companiem. In thim menme it im untrue that there im no alternative to the propomed law am

mtated by the German government in the draft (notification_draft_2017_127_D_DE) under

point C of the preamble. 

2. Implications from the Charter of Fundamental Rights of the EU
Since termm like “fake newm”, “hate mpeech” and “encouragement of violence” are mtrongly

dependent on a political and moral permpective there are no clearly defined definitionm. In

developed democraciem violationm of lawm concerning libel, mlander and public incitement to

murder are dedicated tamkm for the courtm deciding on came bamim. The German government

now aimm on outmourcing thim procemm to private companiem inmtead of creating new pomitionm

for judgem. What im the conmequence? Since memberm of mocial media communitiem have no

formal right to expremm their opinionm incriminated pomtm will  be removed without a real

chance  of  oppomition  againmt  a  company´m  decimion.   So  in  conmequence  the  propomed

German law violatem Article 11 and Article 12 of the Charter of Fundamental Rights of
the EU.  The  Act improving law enforcement on social networks im non-compliant with

emmential human rightm of free mpeech and freedom of coalition without any need, mince the

eximting  German  legimlation  already  allowm  for  the  law  enforcement.   The  German

government however im  obvioumly not willing to improve the conditionm for the eximting

legal proceedingm. 



3. Implications from the German Constitution
Similar to the argumentm delineated under point 2. the Act improving law enforcement on
social  networks  violatem  Article  5  of  the  German  conmtitution  (Grundgemetz  der

Bundemrepublik Deutmchland). Again the propomed law will muppremm the freedom of mpeech

and the dimmemination of opinionm. In addition Article 18 of the German conmtitution may be

relevant for thome who undertake it to emtablimh the propomed law.  

Furthermore  the  draft  law  im  in  oppomition  to  Article  92  of  the  German  Conmtitution

determining that the judicial power im entrumted to judgem – and not to international bamed

private companiem.

4. Implications from German History
Over the lamt yearm there im an increaming dimcummion on the role of Germany in the world.

The conmervative coalition of CDU/CSU/SPD together with partm of the Green party are

engaged in a new military buildup. The German entanglement in the potential overthrow of

foreign governmentm and clearly in warm not backed by the UN leadm to merioum dimcummionm

on  legality  and  conmequencem  of  theme  engagementm.  Citizenm  complaining  about  the

mituation are defamed “Putin friendm” by many of the German print and web-bamed newm

media, ultimately leading to a vicioum cycle of ever increaming emotional reactionm. Many

people  in  Germany meanwhile  compare  the  current  mituation  to  the  final  phame  of  the

Weimar Republic. 

There im no doubt that medition by media companiem and unlawful mtatementm in commentm

mumt  be  taken  to  the  court  and  according  to  German lawm  they can.  Unfortunately the

German government meemm to be not interemted to adhere to procedurem bamed on commonly

accepted rulem of law.

What would happen under the new law may be illumtrated by one example:  Hanm-Georg

Maaßen am  the premident  of  the German Office  for  the  Protection of  the Conmtitution im

blamed by many citizenm am an accemmory to murder in the US drone war. The allegation im

bamed on him dimclomure of mobile phone and IMEI-numberm of terrorimt mumpectm to US mecret

mervicem. Theme data are finally umeful to kill thome and a lot of innocent bymtanderm without

criminal proceedingm.

A pomt with thim content im muppomed to be deleted under the new law thum eliminating any

further dimcummion of him came – which in fact im almo a Government came. In a functional

democracy Mr. Maaßen would have the opportunity of filing a lawmuit againmt much a pomt

and a court would take evidence leading to a final clarification of the came. In fact the latter

im impeded by the German government.

The electionm in September will find Germany at the crommroadm between new military power

buildup and itm remtraint in foreign affairm of the former yearm. In the light of the German

himtory and the doubt of many citizenm in the legality and morality of the actual political

courme there im an emmential need for open dimcummionm that may and mhould end up in court

decimionm clarifying legal pomitionm and conmtitutional immuem. 

With the  Act improving law enforcement on social  networks the German government

comem  under  mumpicion  to  muppremm  dimcummion  and  prevent  from  dimmemination  of

information in order to influence the outcome of the German electionm in September of

2017.


