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Metal Packaging Europe contribution to the Austrian TRIS
Notification 2021/262/A - Federal Act amending the
Waste Management Act 2002 (AWG-Novelle
Kreislaufwirtschaftspaket)

Brussels, 23 July 2021

Metal Packaging Europe (MPE), the association bringing together European
producers of rigid metal packaging, welcomes the opportunity to provide feedback
on the draft decree notified by Austria under TRIS 2021/262/A!, transposing
requirements of Directive (EU) 2019/904 into national Austrian law, specifically
updating the Waste Management Act 2002 (AWG-Novelle-
Kreislaufwirtschaftsgesetz).

Article 14b of the draft Decree introduces binding minimum quotas for refillable
beverages for retailers with surfaces over 400m?. According to this new provision,
retailers falling within this category would be obligated to offer for sale a certain
quota of beverages in reusable packaging. Starting from 1 January 2024, at least
a) 60% of beer and beer mixed beverages, b) 20% of mineral water, table water
and soda, c) 10% of fruit and vegetable juice and nectar, d) 10% of soft drinks
(e.g. lemonade, aromatized water, ice tea, energy drinks) and e) 10% of milk will
have to be sold in reusable packaging.

The measure considered however:
e restricts the free movement of goods;
¢ is discriminatory against foreign beverage manufacturers;
¢ lacks environmental justification and disregards ongoing work at EU
level.

Metal Packaging Europe is committed to expediting the transition towards real
sustainability in a truly circular economy. In this context, together with the
aluminium industry, MPE recently launched a Roadmap towards achieving 100%

1 https://ec.europa.eu/growth/tools-
databases/tris/index.cfm/en/search/?trisaction=search.detail&year=2021&num=262&mlLang=EN
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aluminium beverage can recycling by 2030. Our overall objectives are to maximise
the collection, improve the sorting and recycling of the aluminium beverage can
through innovation, digitalisation and optimal governance of packaging recovery
systems, so as to remove the remaining barriers to achieving higher recycling rates
within the next ten years.

Restriction to the free movement of goods

The freedom of goods prohibits measures capable of hindering, directly or
indirectly, actually or potentially intra-community trade. This is, inter alia, the case
if requirements for the presentation, labelling and packaging of goods force the
manufacturers to change their packaging even if they apply without distinction to
domestic and imported products according to settled case law2. National
regulations on mandatory reusable packaging, in the absence of an EU legal
framework, therefore violate the free movement of goods.

Discrimination against foreign beverage manufacturers

National provisions on mandatory reusable packaging will affect foreign
manufacturers far more than domestic manufacturers. This is mainly due to the
fact that costs for both transport and the organisation of reusable systems increase
with the distance between the manufacturer and the point of sale.

The introduction of national mandatory requirements which go beyond that which
is required at European level will thus lead to distortions in competition and will
jeopardize the level playing field within the EU. The proposed additional obligations
will increase the administrative burden for those companies wishing to place
products on the Austrian market as it would impose discriminatory and excessive
requirements on exporters to Austria, thus creating a clear barrier to trade.

Lack of environmental justification

There is currently a lack of environmental justification to support Austria’s
introduction of reusable packaging quotas. According to existing research, both
optimized reuse packaging systems and optimized single-use packaging systems
are needed to achieve the ambitions of the Circular Economy and the EU Green

2 Cf. ECJ Case C-470/93, Mars, par 13, C-3/99, Cidrerie Ruwet, para 46ff
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Deal. Indeed, there are certain systemic conditions under which reuse delivers
better overall performance and desired environmental impacts and different
conditions where this is achieved through single-use systems. Imposing strict
reuse provisions such as mandatory quotas without defining system boundaries
and performance evidence methods for reuse can lead to inefficiency and
distortions that are neither ecologically nor economically sensible.

Furthermore, the introduction of any such requirements would need to be backed
by solid environmental analyses and introduced at EU level. It is only in doing so
that one can guarantee the smooth-functioning of the Single Market and a positive
environmental outcome.

In this context, the draft Decree seems to disregard the preparatory work on

reusable packaging which is currently ongoing at EU level for the upcoming revision
of the Packaging and Packaging Waste Directive3.

Document ends

3 Directive 94/62/EC on packaging and packaging waste, as amended
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