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Explanatory notes
A. General part
1. Objective of and need for the provisions
National legislation on food additives, in particular the Ordinance on the approval of additives and the Ordinance on the marketing of additives, largely overlaps with directly applicable Union law. These therefore need to be adapted.
Main content of the draft
The regulatory matters of the Ordinance on the approval of additives and the Ordinance on the marketing of additives which are to be retained are summarised in the Ordinance implementing Union legislation on food additives. The scope of the regulatory matters does not justify maintaining two separate regulations. The current regulations on chewing gum bases will not be retained due to insufficient data and lack of appropriate risk assessment. The general provisions of food law must be observed for the production of chewing gum. 
Further national legal acts will make the corresponding consequential amendments.
Alternatives
Since national law must be adapted to amended Union law, there are no alternatives.
Legislative powers
The regulatory powers of the Federal Ministry of Food and Agriculture are established by virtue of the authorisation to issue ordinances outlined in the preamble of the Food and Feed Code, which is based on Article 74(1)(20) of the Basic Law.
Compatibility with European Union law and international treaties
The Ordinance is compatible with European Union law. The sanctioning matters ensure the effective enforcement of European Union law.
Legal consequences
Sustainability aspects
The regulations laid down in the Ordinance serve to adapt national law to Union law. The Ordinance thus contributes to maintaining a high level of safety verified by the European Food Safety Authority and thereby supports the sustainability goals of the Federal Government within the meaning of the German Sustainable Development Strategy 2018. The regulation supports the implementation of Goal 2 of the Global Sustainable Development Goals (end hunger, achieve food security and improved nutrition and promote sustainable agriculture) and Goal 3 (ensure healthy lives and promote well-being for all at all ages). Furthermore, particular attention is paid to management rule 4(c) (sustainable agriculture and fisheries must be productive, competitive and socially and environmentally compatible; in particular, it must protect and conserve biodiversity, soil and water, and observe the requirements of animal-friendly livestock farming and preventive consumer protection, especially in terms of health) of the German Sustainable Development Strategy.
Budgetary expenditure exclusive of compliance costs
There is no budget expenditure exclusive of compliance costs, neither for the Federal Government nor for the federal states and municipalities.
Compliance costs
No compliance costs shall be incurred by citizens or by the administration. 
The adaptation of the labelling of food additives in non-prepacked foods to the regulations on allergen labelling will ease the burden of compliance costs for the economic sectors concerned. In future, information on food additives contained may be provided orally on request under the conditions specified in § 4(3) and (4) of the Food Information Implementing Ordinance. This simplified regulation will benefit businesses in the catering sector as well as businesses in the retail sector selling food and drink products. 
The exemptions from the written labelling requirement regarding the consumer can lead to cost savings on the part of companies. To this end, costs will be saved by not having to print product-related information signs. However, in accordance with § 4(4)(2) and (3) of the Food Information Implementing Ordinance, in the case of oral information, a written record must be kept of the constituents of the food subject to the information obligation. This written record is to be easily accessible to the competent authority and, on request, to the final consumer. The written record can be made electronically, for example, using appropriate media or other types of storage such as a handwritten notebook. However, the same medium that is also used for information on substances that trigger allergies or intolerances must also be used for this information. The acquisition of new recording media is therefore not necessary and does not trigger a one-off conversion cost. 
However, the financial relief provided by the alternative information options for the labelling of food additives, which primarily covers the printing costs of reproductions or information signs, must be offset against the costs required to produce the written record (different options for information access). For this reason, the annual relief in the sector is therefore expected to be only marginal. This involves bureaucratic costs resulting from information obligations. 
The regulations on the labelling of food additives do not give rise to any additional one-off or annual costs, as corresponding requirements already exist and no significant substantive changes have been made to the content. 
Additional costs
Effects on individual prices and the general price level, in particular the consumer price level, are not anticipated.
Other legal consequences
No implications for equality policy are anticipated since the Ordinance does not contain any provisions which impact the specific life situations of men and women.
B. Special part
Article 1
§ 1 determines the area of application of the Food Additives Implementing Ordinance. § 2 contains a definition of non-prepacked foodstuffs. 
The food additives that may be used in the production of beer have been harmonised in principle within the European Union by the requirements in Annex II to Regulation (EC) No 1333/2008 on food additives. However, Article 20 of Regulation (EC) No 1333/2008 provides that the Member States listed in Annex IV may continue to prohibit the use of certain categories of food additives in the traditional foods produced on their territory as listed in that Annex. Annex IV lists traditional German beer (Bier nach deutschem Reinheitsgebot gebraut) for which categories of additives may continue to be banned except propellant gases. § 3 makes use of the authorisation by virtue of Article 20 of Regulation (EC) No 1333/2008 with regard to beer marketed under the description traditional German beer (Bier nach deutschem Reinheitsgebot gebraut). 
§ 4 largely retains the previously existing provisions on nitrites and nitrite curing salt under the Ordinance on the marketing of additives. The provisions on batch designation, the obligation to check each batch and the obligation to record and keep the control tests are no longer retained. The hazard analysis and critical control point (HACCP) principles set out in Regulation (EC) No 852/2004 of the European Parliament and of the Council of 29 April 2004 on the hygiene of foodstuffs (OJ L 139, 30.4.2004, p. 1; OJ L 226, 25.6.2004, p. 3; OJ L 46, 21.2.2008, p. 51; OJ L 58, 3.3.2009, p. 3), as last amended by Regulation (EC) No 219/2009 (OJ L 87, 31.3.2009, p. 109), and the rules on batch identification laid down in Article 22(1)(d) of Regulation (EC) No 1333/2008 (where the product is supplied to persons other than final consumers) or in the Lot Labelling Ordinance (where the product is supplied to final consumers) are to be complied with. 
§ 5 takes up the previous provisions on the labelling of food additives in non-prepacked foodstuffs in accordance with § 9 of the Ordinance on the approval of additives. The existing provisions will be aligned with those of Regulation (EC) No 1333/2008, Regulation (EU) No 1169/2011 and the national Food Information Implementing Ordinance. 
The provisions previously applicable to sulphur dioxide and sulphites have not been reinstated. Sulphur dioxide and sulphites are among the substances that trigger allergies or intolerances. Their labelling is regulated by the requirements of Regulation (EU) No 1169/2011 and the national Food Information Implementing Ordinance. 
As nitrates and nitrite curing salt do not merely have a preservative effect, labelling is decoupled from this technological function.
For reasons of equal treatment and consumer protection, the existing national regulation for labelling certain surface treatment products for certain fruits will be continued and extended to all waxy surface treatment products and to any authorised fresh fruit and vegetables treated with surface treatment products under Regulation (EC) No 1333/2008. Paragraph 6 imposes the obligation to indicate the labelling elements described in § 5(1)(7) to be extended, for reasons of legal clarity, to fresh fruit and vegetables which are prepacked and those prepacked for self-service with a view to their direct sale and which are exempt from the obligation to indicate a list of ingredients under Article 19(1)(a) of Regulation (EU) No 1169/2011. This clarification is based on Article 17(5) of Regulation (EU) No 1169/2011, read in conjunction with point 1 of Part A of Annex VI thereto, since omission to indicate such special treatment could mislead the purchaser. Clarification is also necessary to ensure that information on the use of waxy surface treatment products is provided for both non-prepacked and pre-packed fruit and vegetables and that there is no incentive for unnecessary packaging waste. 
Labelling of sweeteners in the case of non-prepacked goods is ordered in accordance with Annex III, point 2 to Regulation (EU) No 1169/2011. Compared to pre-packed food, the labelling of sweeteners present in non-prepacked food is sufficient.
With regard to the labelling of food additives in non-prepacked foods, the possibility is created to do this in the same manner as is regulated by § 4(3) to (4) of the Food Information Implementing Ordinance for substances which trigger allergies or intolerances. In order to make it easier for consumers to obtain information, the food business operator should be able to choose the manner in which information on allergen labelling and additives is to be provided, but the information should be made available at the respective food distribution point (e.g. counter) using the same medium.
The provisions of the Food Information Implementing Ordinance on the labelling of food which are pre-packed for direct sale and offered for self-service must be observed.
In order to maintain the current level of consumer protection, the obligation to indicate certain classes of additives is also retained for prepacked alcoholic beverages covered by the Food and Feed Code. 
§ 6 and § 7 contain the provisions on penalties and fines necessary for the enforcement of the law. 
Article 2
The regulation in point 1 takes into account the fact that food additives as defined in Regulation (EC) No 1333/2008 are directly permitted and that substances added for other purposes can only be regulated to the extent that they are not regulated by directly applicable Community legislation. 
The provisions of § 6 overlap with the directly applicable provisions of Regulation (EC) No 1333/2008 and are therefore repealed by point 2. 
Point 3 contains a consequential regulation to Article 1.
Point 4 contains a consequential regulation to the repeal of § 6.
Article 3 
This Article represents a consequential amendment as a result of the Ordinance on the approval of additives being repealed. The relevant provisions are now contained in the directly applicable Union legislation on food additives and supplemented by the Food Additives Implementing Ordinance.
Article 4
The adaptation of the Cheese Ordinance serves to clarify and editorially adapt it to scientific findings. The Max Rubner-Institut will also support further scientific development. It should be noted that the group Penicillium camemberti includes both Penicillium camemberti itself and Penicillium candidum and must therefore be considered as a generic name.
Article 5
This Article represents a consequential amendment as a result of the Ordinance on the approval of additives being repealed. The relevant provisions are now contained in the directly applicable Union legislation on food additives and supplemented by the Food Additives Implementing Ordinance.
Article 6
This is a consequential amendment as a result of the Ordinance on the approval of additives and the provisions of Article 1, § 3 being repealed. 
Article 7
This is a consequential amendment as a result of the Ordinance on the approval of additives and Article 1 being repealed.
Article 8
Article 8 regulates the entry into force of the Ordinance and the expiry of the Ordinance on the approval of additives and the Ordinance on the marketing of additives.
