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	IMPACT ASSESSMENT

	1. What is the issue being addressed?

	Agricultural producers are the weakest link of the food-supply chain and often fall victim to unfair commercial practices exerted by entities with a greater bargaining power and economic potential.
The agricultural market frequently witnesses completely unjustified cases of agricultural products being purchased from farmers at abnormally low prices, which not only do not ensure profitability, but also do not cover the production costs. Moreover, the contracts for the supply of agricultural products required by law are concluded immediately before the completion of a purchase-sale transaction, where one party (the buyer) imposes a price, and the seller (supplier) is forced to accept such conditions due to, for instance, high perishability of the product (raspberry, strawberry). Such situations are socially unacceptable and raise objections among farmers, expressed in the form of protests and strikes. Agricultural products reach a foodstuff distributor or processor via intermediate links in the food-supply chains, i.e. intermediaries. The provisions to date did not require contracts for the supply of agricultural products to be concluded between an agricultural producer and an intermediary. Taking into account the specificity of the sales and distribution structure of the national agri-food sector, most of the commercial transactions are carried out at the agricultural producer–intermediary stage. Therefore the distribution of profit margins in the food-supply chain is unfair and unjustified to the detriment of the agricultural producer, and the margins are achieved at the following stages of the food-supply chain, i.e. processing, distribution and food trade, i.e. between the intermediary and a processor, distributor or retail operator.
Three years after the entry into force of the provisions with regard to the obligation to conclude contracts for the supply of agricultural products (Act of 11 March 2004 on the organisation of certain agricultural markets (Journal of Laws [Dziennik Ustaw] 2018, item 945), they have turned out to be insufficient. The drawing up of a sample contract for the supply of agricultural products by a working group set up in the Ministry of Agriculture and Rural Development to draw up a sample contract for the supply of agricultural products and setting the price within the contract has not resolved current issues (the concluding of contracts immediately before delivery or with no price guarantee). Therefore, the actions taken until now have not been sufficient and further legislative solutions need to be introduced, in particular imposing on intermediate agricultural product distribution chain links (e.g. collection centres) the requirement to conclude contracts for the supply of agricultural products and introducing an adequate reference price for an agricultural product or its subcategory, which will reduce the bargaining power of the entities operating in distribution and trade in agricultural products, and will strengthen the market position of farmers by guaranteeing prices that cover production costs.

	2. Recommended solution, including planned intervention tools and expected impact

	The recommended solution is to amend the Act of 11 March 2004 on the organisation of certain agricultural markets and the Act of 15 December 2016 on counteracting the fraudulent use of contractual advantage in the marketing of agricultural and food products (Journal of Laws 2019, item 517) in terms of:
1) extending the requirement for concluding contracts for the supply of agricultural products that concern intermediaries, i.e. entities that do not dispose of the agricultural products directly to the final consumer, but to subsequent operators in the supply-food chain, e.g. processors or foodstuff distributors;
2) extending the catalogue of agricultural products covered by the requirement for concluding contracts for the supply of agricultural products to include potatoes, rape and turnip rape;
3) extending the exemption from the requirement for concluding contracts for the supply of agricultural products to include agricultural producer associations and producer organisations that sell agricultural products purchased from their members, if the statutes, agreement or a member agreement of such an association or union comply with the conditions laid down in Regulation (EU) No 1308/2013 of the European Parliament and of the Council of 17 December 2013 establishing a common organisation of the markets in agricultural products and repealing Council Regulations (EEC) No 922/72, (EEC) No 234/79, (EC) No 1037/2001 and (EC) No 1234/2007 (O J EU L 347 of 20.12.2013, p. 671, as amended);
4) extending the scope of the exemptions in question in the Act of 15 December 2016 on counteracting the fraudulent use of contractual advantage in the marketing of agricultural and food products to cover the sales of agricultural products via a commodity exchange within the meaning of the provisions on commodity exchange, via a financial instrument trading system within the meaning of the provisions on the trade in financial instruments, or on the premises of agri-food wholesale markets operated by commercial companies whose main activity consists of renting properties for agri-food wholesale and managing those properties;
5) granting an agricultural producer the right to oppose a provision related to the minimum period between the conclusion of the contract and the delivery of agricultural products or the date for the conclusion of the contract, provided that such an objection is registered in writing;
6) extending the statutory authorisation stemming from Article 38q(4) of the Act of 11 March 2004 on the organisation of certain agricultural markets by setting out the types of agricultural products for which the Minister responsible for agricultural markets may lay down, by way of a regulation, a minimum contract duration or a minimum period between the conclusion of the contract and the delivery, or a date of the conclusion of the contract for the provision of agricultural products;
7) increasing the current level of financial sanctions and the imposition of financial sanctions on agricultural producers and intermediaries in the agricultural product supply chain for the absence of a concluded contract for the supply of agricultural products, for failing to respect the minimum contract duration or a minimum period between the conclusion of the contract and the delivery, or a date of the conclusion of the contract for the provision of agricultural products, for failing to respect the deadline for the conclusion of the agreement of 0.5 % of the payment for the purchased products per each day, but no more than 15 %, and on the parties of a contract for failing to respect the agreements, decisions or practices — up to 8 % of the payment for the products purchased on the basis of the contract (in the remaining cases, financial sanctions of PLN 5 000 will apply);
8) extending the scope of the fraudulent use of contractual advantage in the marketing of agricultural products to include the practice of purchasing an unprocessed agricultural or food product or a subcategory thereof for which a reference price has been established below this price by a buyer who purchases the product directly from the supplier who produced that product or product subcategory, or from:
· a cooperative of producers of that agricultural product;
· agricultural producer groups within the meaning of the provisions on agricultural producer groups and their associations;
· a recognised fruit and vegetable producer organisation or a union thereof within the meaning of the provisions on the organisation of markets in fruit and vegetables and of the market in hops;
· a recognised producer organisation within the meaning of the provisions on the organisation of certain agricultural markets;
· a recognised producer organisation within the meaning of the provisions on the organisation of the milk and dairy market.
These proposals are a positive response to the demands of agricultural producer organisations, including fruit producers. The introduction of financial sanctions for both parties of the contract, including agricultural producers, will have a preventive and deterrent effect. Such a solution will reduce the number of contracts for the supply of agricultural products concluded immediately before their delivery. Moreover, extending the scope of the fraudulent use of contractual advantage in the marketing of agricultural products to include the practice of purchasing an agricultural product or a subcategory thereof below its reference price will also contribute to fair distribution of profit margins in the food-supply chain, which will facilitate covering the production costs of an agricultural product or a subcategory thereof. The purchase of agricultural products and subcategories thereof below their reference prices will be sanctioned. The President of the Office for Competition and Consumer Protection has the right to impose the sanctions.
The proposed legislative solutions will contribute to the stabilisation of agricultural markets and will facilitate the planning of agricultural production further in advance.
Achieving this goal is only possibly by amending the provisions of the Act of 11 March 2004 on the organisation of certain agricultural markets and the Act of 15 December 2016 on counteracting the fraudulent use of contractual advantage in the marketing of agricultural and food products. 

	3. How was this problem solved in other countries, in particular OECD/EU Member States? 

	With regard to the provisions concerning the obligation to conclude contracts for the supply of agricultural products included in the Act of 11 March 2004 on the organisation of certain agricultural markets, which implements Regulation (EU) No 1308/2013 of the European Parliament and of the Council of 17 December 2013 establishing a common organisation of the markets in agricultural products and repealing Council Regulations (EEC) No 922/72, (EEC) No 234/79, (EC) No 1037/2001 and (EC) No 1234/2007, certain Member States of the European Union (EU) have introduced such an obligation in a limited scope.
Poland is the only EU Member State which has implemented the provisions of the above-mentioned Regulation No 1308/2013 on a large scale with regard to contractual relationships, aiming to strengthen the position of farmers in the food-supply chain.
The contractual relationships regulated by the above-mentioned provisions have been introduced for selected sectors by:
• Romania (cereals),
• Portugal, France, Lithuania (milk),
• Italy (milk, olive oil),
• Hungary (fresh cherries intended for processing),
• Greece (fruit and vegetables).
With regard to unfair commercial practices used in relationships between the parties of the food-supply chain, over 20 EU Member States have introduced their own regulatory framework by way of national legislation. Currently, a draft Directive of the European Parliament and of the Council is being discussed on an EU level with regard to unfair commercial practices in relationships between operators in the food-supply chain, aiming to introduce a minimum harmonisation of the legislation concerning this matter.
The national solutions in force in EU Member States have the form of binding provisions or codes of good commercial practices. Solutions in the form of legal instruments have been introduced, inter alia, by:
1) Hungary — solutions in the form of an act regulate the relationship between food producers and distributors; the provisions of the act lay down the definition of unfair commercial practices and sanctions for the use thereof,
2) Spain — an act regulates the relationships throughout the food-supply chain, i.e. from the farmer, through the processor, to retail trade (with the exception of the relation between the trader and the consumer); furthermore, apart from the introduction of sanctions for the use of unfair commercial practices, the application of a voluntary solution, i.e. of good commercial practices, is also suggested as a way to regulate the relationship between contractors,
3) Germany — the provisions concerning counteracting unfair market practices in the food-supply chain are included in the act on combating competition restrictions. The act extends the prohibition on abuses of dominant positions to the hierarchical link between operators in which one of them is dependent on the other (relative market power). The provisions of the act apply to the relationship between operators on all levels of the food-supply chain and bind the two parties within this chain, provided that the weaker party is a small or medium-sized enterprise,
4) Czech Republic — no harmonised legal standard exists that constitutes the basis for counteracting unfair commercial practices in the food-supply chain. This area is regulated by numerous legal instruments, but one of the most important is the amended act on market power that aims to strengthen the negotiating position of Czech food suppliers in relation to supermarket chains. The amended provisions have been drawn up in such a way that the antitrust authority and Czech suppliers will be able to sue commercial chains in practically any case for using a dominant position on the market or unfair commercial practices.
5) France — the provisions regulating unfair commercial practices between operators are set out in the commercial code and are related to all the branches of economy, including the agri-food product supply chain. The provisions have been modified numerous times, and the most recent amendments have introduced, inter alia, a list of unfair contractual clauses and practices between operators. Some of them apply solely to the agri-food industry, including the conclusion of contracts. The sanctions may be civil (imposed by a commercial or civil court) or administrative, depending on the type of unfair commercial practices.

	4. Entities affected by the draft

	Group
	Size
	Data source 
	Impact

	Traders in agricultural or food products 
	Approx. 100 000 entities
	Główny Urząd Statystyczny (Central Statistical Office)
	The impact of the regulation on operators, i.e. intermediaries purchasing agricultural products from agricultural producers. By law, as it currently stands, this group is exempt from the obligation to conclude written contracts for supplying agricultural products. The draft regulation will make them subject to that obligation and the system of financial sanctions. Furthermore, when purchasing unprocessed agricultural or food products and their subcategories for which reference prices will be established, this group will be obliged to respect them; otherwise, the President of the Office for Competition and Consumer Protection will be entitled to impose a sanction of up to 3 % of the turnover achieved in the financial year preceding the year when the sanction is imposed.

	Processors producing agricultural or food products
	Approx. 16 000 entities producing foodstuffs or beverages
	Główny Urząd Statystyczny (Central Statistical Office)
	With regard to the provisions in force, this group will be covered by the proposed regulation in the case of purchasing an unprocessed agricultural or food product and the subcategory thereof directly from an agricultural producer at a price lower than its reference price. Where unprocessed agricultural or food products are purchased from the subsequent entity in the food-supply chain, i.e. the intermediary, the proposed provisions will have no impact on this group.

	Agricultural producers selling agricultural raw materials to the market
	Approx. 940 000 holdings
	Główny Urząd Statystyczny (Central Statistical Office)
	By law, as it currently stands, this group is exempt from the financial sanctions with regard to the obligation to conclude written supply contracts. The draft regulation has an impact on agricultural producers who sell agricultural products both to intermediaries and for processing or trade. Agricultural producers will be subject to a system of financial sanctions if they do not hold a written contract or if the contract is incomplete. Thus, they will be treated on an equal footing with other entities in the food-supply chain that are covered by the obligation to conclude a written supply contract.

	National Centre for Support in Agriculture (KOWR)
	The main office of KOWR +17 local branches
	KOWR
	Direct — verifying the concluded contracts for the supply of agricultural products. In the light of the provisions in force, the Director of a local branch of KOWR is authorised to carry out checks and impose financial sanctions. The proposed provisions extend the scope of the entities covered by KOWR’s control within the tasks carried out so far.

	Office for Competition and Consumer Protection (UOKiK)
	 1
	Office of Competition and Consumer Protection (UOKiK)
	Direct — carrying out inspections, proceedings, issuing decisions imposing financial sanctions with regard to operators that unfairly use their contractual advantage. 

	Institute of Agricultural and Food Economics — National Research Institute (IERiGŻ)
	1
	IERiGŻ
	Indirect — acquiring data and carrying out data analyses necessary to establish a reference price for a particular unprocessed agricultural or food product and the subcategory thereof. 

	5. Information on the scope, duration and summary of results of the consultation

	Public consultations of the draft Act were not carried out, nonetheless the matters that are regulated by the draft Act, as well as the solutions proposed in the draft Act were subjected to consultation with a range of organisations representing the various links in the food-supply chain in the fruit and vegetable industry.
The use of a separate procedure is due to the fact that the subject of the amendments proposed in the draft Act had been discussed during a number of meetings and social consultations within the working group set up in the Ministry of Agriculture and Rural Development in 2018 to draw up a sample contract for the supply of agricultural products in the fruit and vegetable industry and a price-setting mechanism. Apart from the representatives of the Ministry of Agriculture, the participants of the discussion on strengthening the position of agricultural producers in the food-supply chain, including the direction of the amendments to the provisions in force, included the representatives of the Institute of Agricultural and Food Economics — National Research Institute and of the Office for Competition and Consumer Protection (the competent authority in matters on practices representing unfair use of contractual advantage) and the representatives of the organisations representing the various links of the food-supply chain in the fruit and vegetable industry, in particular soft fruit (representatives of organisations of fruit producers, buying-in entities, representatives of the fruit and vegetable processing industry). The question of cultivation contracts and fruit prices was also discussed by a working group for the stabilisation and support of fruit and vegetables market set up in the Ministry of Agriculture and Rural Development under the Agricultural Agreement. During the working meetings of the above-mentioned teams, the question of price, as a significant contributor to the contractual relationships, was discussed. As the weakest link of the food-supply chain, farmers have a limited impact on the level of prices they obtain for the agricultural products they produce, in particular in relation to fresh, highly perishable products, i.e. soft fruit. The subsequent links of the food-supply chain, economically strong operators — processors and traders, but also intermediaries — have bargaining power.
As a result of intensive meetings since August 2018, a draft cultivation agreement for the supply of agricultural products, including price ranges for the 2019 season and an outline of the amendments to the provisions of the Act on counteracting the fraudulent use of contractual advantage in the marketing of agricultural and food products, were drawn up. The submitted amendment to the provisions includes the results of those arrangements.
The solutions proposed in the draft Act are a reaction to the expectations of the agricultural environments in terms of strengthening their position in the food-supply chain, and it is appropriate to introduce new legal solutions in this respect during the buying-in season. Thus, it is necessary to carry out the legislative process as quickly as possible, so that the proposed provisions be adopted by the Council of Ministers and submitted to the Sejm [lower house of the Polish Parliament].

	6. Impact on the public finance sector

	(fixed prices for … [year])
	Impact over 10 years from the entry into force of the amendments (million PLN)

	
	0
	1
	2
	3
	4
	5
	6
	7
	8
	9
	10
	Total (0–10)

	Total revenue
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0

	State budget
	0
	
	
	
	
	
	
	
	
	
	
	

	Local government unit
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0

	Other units (treated separately)
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0

	Total expenditure
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0

	State budget
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0

	Local government unit
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0

	Other units (treated separately)
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0

	Total
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0

	State budget
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0

	Local government unit
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0

	Other units (treated separately)
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0

	Source of financing 
	

	Additional information, including identification of data sources and assumptions made in the calculation
	Possible revenues for the State budget will originate from entities applying unfair commercial practices on which administrative sanctions will have been imposed by UOKiK. Their value is difficult to estimate.
Until 31 May 2019, the President of UOKiK has issued three decisions on matters of unfair use of contractual advantage. The decisions consisted in an obligation to change the practices and, therefore, did not impose a financial sanction. It follows from the above that there have been no revenues resulting from the application of the Act of 15 December 2016 on counteracting the fraudulent use of contractual advantage in the marketing of agricultural and food products and thus, no point of reference exists for the draft regulation.
Moreover, it must be noted that given the relatively short period of time since the provisions entered into force (the Act of 15 December 2016 on counteracting the fraudulent use of contractual advantage in the marketing of agricultural and food products has been in force since 12 July 2017 and the amendment took effect on 11 December 2018, whereas further amendments are being drawn up) and the sensitivity of the markets concerned (in particular agricultural markets), solutions that focus on terminating harmful practices (e.g. speeding up payments or introducing precise contractual provisions concerning the price) are preferred to ‘hard sanctions’, i.e. financial penalties whose imposition normally involves a lengthy judicial process, during which the decision is not final and non-enforceable.
Furthermore, based on the existing and proposed provisions, the President of UOKiK will first analyse if a contractual advantage exists, i.e. if a significant economic potential disproportion exists between the entities, and then will verify if such contractual advantage is used in an unfair manner, which in this case consists in purchasing an agricultural or food product below its reference price.
The addition to the draft regulation of another unfair practice will not increase the amount of work for UOKiK or KOWR.
As currently worded, the Regulatory Impact Assessment does not foresee employing more personnel at UOKiK. Additional expenditure may result from the cost of carrying out checks related to the new type of use of contract advantage. However, taking into account the nature of that infringement, the main form of obtaining information will be written notices (the price must stem from a contract, invoice or other documents) and possible inquiries submitted to other administrative bodies (e.g. National Tax Administration).
In the case of KOWR, checks related to the obligation to conclude contracts for the supply of agricultural products are carried out on the basis of a risk assessment within the task being currently carried out in line with the provisions of the Act of 11 March 2004 on the organisation of certain agricultural markets.
Since the ‘Monitoring of the obligation to conclude contracts for the supply of agricultural products’ mechanism was launched, the directors of local branches of KOWR have issued a total of 19 decisions, including 14 decisions to impose a financial sanction for a total amount of PLN 153 518.14, and five decisions to refrain from imposing a financial sanction. During appeal proceedings, the Director General of KOWR has repealed two decisions issued by the director of a local branch of KOWR on imposing a financial sanction for a total amount of PLN 5 274.33, and discontinued the proceedings before a body of first instance.
The directors of the local branches of KOWR have carried out a total of 68 primary checks and 21 supplementary ones. Moreover, as of 31 May 2019, the directors of local branches of KOWR had ordered 51 checks that will still be carried out in 2019.
Employing more personnel at the KOWR is not planned. Additional expenditure may incur as a result of cross-checks (agricultural producer/farmer—first buyer) and issuing administrative decisions where financial sanctions are imposed on the agricultural producer. Nevertheless, the proposed provisions will mainly have a preventive and deterrent effect.
No additional spending is planned, including employing more personnel at IERiGŻ. The data and analyses which serve as a basis for establishing a reference price are obtained and carried out by IERiGŻ within the tasks currently carried out, including the multiannual programmes.

	7. The impact on the competitiveness of the economy and enterprise, including the functioning of enterprises, in particular microentrepreneurs and small and medium enterprises, and the economic impact on families, persons with disabilities and the elderly

	Impact

	Time (in years) since entry into force of the amendments
	0
	1
	2
	3
	5
	10
	Total (0–10)

	In monetary terms
(in PLN millions, fixed prices for 2018)
	large enterprises
	0
	0
	0
	0
	0
	0
	0

	
	micro, small and medium-sized enterprises
	0
	0
	0
	0
	0
	0
	0

	
	Family, persons with disabilities and the elderly
	0
	0
	0
	0
	0
	0
	0

	In non-monetary terms
	large enterprises
	

	
	micro, small and medium-sized enterprises
	The introduction of the amendments will have a positive impact on the competitiveness of the economy and enterprise, including micro, small and medium-sized enterprises, because it will reduce the number of cases of the use of unfair commercial practices in the food-supply chain and will allow for a fairer distribution of profit margins in the food-supply chain. The introduction of reference prices will have an impact on contracts and commercial practices, and will have a mainly preventive effect, given that carrying out sales below that level will constitute a clear infringement subject to a sanction of 3 % of the turnover achieved in the financial year proceeding the year when the sanction is imposed on the buyer. Extending the scope of the operators to include intermediaries in respect of the obligation to conclude contracts for the supply of agricultural products will not affect the freedom of operation of those entities. Currently, operators acting as intermediaries sign contracts with agricultural producers, but such contracts are not complete, e.g. do not specify prices or a price-setting mechanism in a strict manner.
Given that it is difficult to estimate the value of possible financial sanctions imposed on agricultural producers and intermediaries, i.e. micro, small and medium-sized enterprises, it is also difficult to estimate the financial implications of the proposed regulation on these operators.

	
	Family, persons with disabilities and the elderly
	The draft Act will not affect the economic or social position of families, persons with disabilities or the elderly. The draft Act will contribute to an even distribution of profit margins in the supply chain for agricultural products, which will not affect the retail price of these products.

	
	the employment market
	0

	Immeasurable
	Suppliers producing agricultural or food products
	Suppliers producing agricultural products will feel more secure when operating on the national market based on contracts ensuring equal footing between them and operators purchasing agricultural products. This will allow such suppliers to better plan their production and ensure reliable employment to their employees. It will also serve as a basis for taking pro-development actions by them, including investments and innovation.

	Additional information, including identification of data sources and assumptions made in the calculation 
	The costs incurred by large enterprises will correspond to the value of budgetary revenue stemming from the sanctions imposed on them for the use of unfair commercial practices. However, it is difficult to estimate specific amounts.

	8. Change of regulatory burden (including disclosure obligations) resulting from the draft

	 not applicable

	Burdens other than those strictly required by the EU are imposed (see reverse side of the compatibility table for details).
	X yes
 no
 not applicable

	 reduction in the number of documents
 reduction in the number of procedures
 shortening of the time to settle the matter
 other: 
	X increase in the number of documents
X increase in the number of procedures
 extension of the time to settle the matter
 other:

	The implemented burdens are adapted to their digitisation. 
	 yes
 no
X not applicable

	Comment:
The draft regulation does not generate additional administrative burdens for public institutions, i.e. KOWR and UOKiK. Currently, these institutions carry out the checks within their already existing tasks. Extending the scope and coverage of the Act will not generate additional administrative burdens for KOWR or UOKiK. To a large extent, the checks are executed based on a risk assessment carried out by those institutions within their secured funds.
The most significant additional administrative burden on the side of intermediaries is the obligation to conclude contracts and the obligation to keep the contracts for a period of two years from the end of the year when the last delivery covered by that contract was carried out.

	9. Impact on the labour market 

	The proposed provisions will have no impact on the labour market.

	10. Impact on other aspects

	 environment
 regional standing and development
X other: farmers
	 demography
 state property
	 computerisation
 health

	Discussion of the impact
	The draft Act does not affect other areas apart from those listed: public finance sector, competitiveness of the economy and enterprise, family, persons with disabilities and the elderly and labour market.

	11. Scheduled implementation of the Act's provisions

	It is planned that the proposed Act come into force 14 days after its publication.

	12. How and when will the impact of the draft be assessed, and what measures will be applied?

	The assessment will be carried out three years after the implementation of the Act, and will be measured based on the number of notifications submitted to the President of UOKiK and the number of proceedings initiated pursuant to the Act and stemming from the sanctions imposed, by way of an administrative decision, by the directors of the local branch of KOWR. 

	13. Annexes (important source documents, research, analyses, etc.)
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