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Draft Act
of the Federal Government
Draft Act amending the Network Enforcement Act
A. Problem and objective
The need to combat criminal hate speech online remains unchanged. Citizens are entitled to expect that criminal attacks, as well as incitement to hatred or threats, will not be tolerated. This also applies online. In addition, criminal hate speech can become a breeding ground for physical assaults on citizens. The murder of the Kassel government president Walter Lübcke and the assassinations in the vicinity of the synagogue in Halle (Saale) are worrying indicators. This also applies to the extremist attack in Hanau in February 2020 by a perpetrator who previously posted and disseminated racist content in social networks.
Criminal hate speech can also cause severe intimidation. This can lead to a reduction in social or political engagement, or to citizens withdrawing from online discourse or not participating in it at all in the first place. The intimidating effects of criminal hate speech endanger not only the freedom of expression and action of the individual, but also democratic discourse as such and thus the foundations of our democracy as a whole.
It should also be kept in mind that hate speech is often directed against women or minorities, which particularly endangers peaceful coexistence in a free, open and democratic society.
The approach of the Network Enforcement Act (NetzDG), which came into force on 1 October 2017, of consolidating the existing responsibility of the social network providers when dealing with complaints about unlawful content that has come to their attention, has generally proven itself. The social network providers have made costs to implement the requirements for complaint management. The procedures for submitting complaints about unlawful content have been revised and German criminal law has been added as a benchmark. According to the legally required transparency reports, the providers are also usually successful in quickly checking the submitted complaints. After all, the major providers have designated process agents and recipients as domestic contacts.
However, previous practical experience with the NetzDG shows that some provisions should be refined. For example, the user-friendliness of the reporting channels for submitting complaints about unlawful content, some of which are still too complicated or concealed, is to be improved. In addition, the information content and the comparability of the transparency reports to be submitted as per § 2 NetzDG should be increased. In the case of disputes between complainants or users with the social network provider about the (completed or rejected) removal of content, there are currently no rules for simple out-of-court dispute resolution; appropriate procedures are to be created. In the case of domestic process agents (§ 5(1) NetzDG), there are different opinions in legal practice regarding the exact scope of application; it should be made clear that the process agent is also responsible for reinstatement complaints. When applying the NetzDG, the competent Federal Office of Justice has not yet been able to issue any orders to remedy deficiencies; a supervisory power to that effect is to be introduced.
It is also important to implement new legal requirements under EU law. The NetzDG must be adapted to the new requirements of the amended Directive 2010/13/EU of the European Parliament and of the Council of 10 March 2010 on the coordination of certain provisions laid down by law, regulation or administrative action in Member States concerning the provision of audiovisual media services (Audiovisual Media Services Directive; OJ L 95 of 15.4.2010, p. 1; L 263. p. 15; hereinafter AVMSD). Following the amendments made by Directive (EU) 2018/1808 of the European Parliament and of the Council of 14 November 2018 amending Directive 2010/13/EU on the coordination of certain provisions laid down by law, regulation or administrative action in Member States concerning the provision of audiovisual media services (Audiovisual Media Services Directive) in view of changing market realities (OJ L 303, 28.11.2018, p. 69), the AVMSD contains new requirements for compliance provisions to protect from inappropriate content in video sharing platform services (VSPs). Some of these services are already covered by the NetzDG. However, unlike the NetzDG in force, the AVMSD also requires the introduction of compliance requirements for small and subject-driven providers: in addition, the division of responsibilities between the Member States, as provided for in the AVMSD, must be observed.
B. Solution
The NetzDG must be supplemented. The information obligations in § 2 NetzDG must be added to in order to increase the information content and the comparability of the transparency reports. The necessary user-friendliness of the reporting channels for the transmission of complaints about unlawful content is to be clarified in § 3(1)(2) NetzDG. Furthermore, a procedure for dealing with appeals to measures taken by the social network provider and a recognition option for an arbitration body for such disputes is to be introduced. It must be made clear that the domestic process agent (§ 5(1) NetzDG) is also responsible for reinstatement complaints. The powers of the Federal Office of Justice must be expanded to include supervisory powers. In addition, special provisions must be established to cover video sharing platform services.
Among other things, it is expected that the supplementary provisions will further improve the fight against criminal content on the platforms of the providers covered and make it more transparent. Furthermore, it is expected that the settlement of disputes between complainants and users with the providers will be simpler and more effective in the future. Finally, it is foreseeable that the enforcement of claims under civil law due to the violation of absolutely protected rights on account of unlawful content will be simplified.
C. Alternatives
The aim of the Draft Act is firstly to implement the AVMSD’s requirements on compliance obligations for video sharing platform services. Although implementation could alternatively have been carried out in other laws, implementation in the NetzDG is preferable due to the large overlap with requirements already provided for in the NetzDG. Another aim of the Draft Act is to refine the provisions of the NetzDG in consideration of practical experience. In view of the sometimes considerable need for clarification (e.g. on the user-friendliness of the reporting channels and the process agent’s scope of application), waiting for future fine proceedings by the Federal Office of Justice relating to this or leaving the NetzDG in its current state do not seem to be appropriate alternatives.
D. Budgetary expenditure without compliance costs
The additional requirement of EUR 1 064 987 resulting from the administration's compliance costs (see explanatory notes on the compliance costs) leads to corresponding budgetary burdens. The reason for this is a resulting need for staff at the Federal Ministry of Justice and Consumer Protection and at the Federal Office of Justice totalling (rounded) a total of 6.5 posts in professional grade service, 4 posts in executive grade service and 1.5 posts in mid-level service.
The additional material and staffing requirements will be compensated for in individual plan 07 in terms of funds and jobs. Decisions on the details of covering the additional requirements will be made in future budget allocation processes.
E. Compliance costs
E.1 Compliance costs for citizens
None.
E.2 Compliance costs for businesses
The draft introduces some new obligations to be met by social network providers and certain video sharing platform services. This results in a one-time compliance cost of EUR 284 000 and EUR 2 279 000 annually.
One-to-one implementation of Article 28b AVMSD incurs EUR 45 400 of this on a one-time basis and EUR 89 400 each year. This makes a running compliance cost of EUR 2 189 600 relevant in the scope of the ‘one-in-one-out rule’. Compensation is provided from the relief resulting from the Act to Promote Fair Competition (Gesetz zur Stärkung des fairen Wettbewerbs).
E.3 Administrative compliance costs
It is expected that federal compliance costs of EUR 1 064 987 will be incurred on an annual basis. The draft itself results in additional costs of EUR 1 348 893 per year due to additional personnel costs of EUR 1 239 112 for the Federal Office of Justice as well as EUR 109 780 for the Federal Ministry of Justice and Consumer Protection. At the same time, however, it must be taken into account that the draft leads to savings in the fulfilment of the tasks already required under the current legal situation at the Federal Office of Justice in the area of the NetzDG. These amount to EUR 283 906 in savings on personnel costs.
F. Additional costs
Additional costs of EUR 63 000 per year are expected for the administrations of justice of the federal states. No impact on the level of prices, in particular on the level of consumer prices is anticipated.
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Draft Act of the Federal Government
Draft Act amending the Network Enforcement Act[footnoteRef:1])) [footnoteRef:2])) [1: )	This Act serves to implement Directive (EU) 2018/1808 of the European Parliament and of the Council of 14 November 2018 amending Directive 2010/13/EU on the coordination of certain provisions laid down by law, regulation or administrative action in Member States concerning the provision of audiovisual media services (Audiovisual Media Services Directive) in view of changing market realities (OJ L 303, 28.11.2018, p. 69).]  [2: )	Notified in accordance with Directive (EU) 2015/1535 of the European Parliament and of the Council of 9 September 2015 laying down a procedure for the provision of information in the field of technical regulations and of rules on Information Society services (OJ L 241, 17.9.2015, p. 1).] 

Dated ...
The Federal Parliament has adopted the following Act:
Article 1
Amendment to the Network Enforcement Act
The Network Enforcement Act of 1 September 2017 (Federal Law Gazette I p. 3352), [last] amended by … [Article 6 of the Draft Act to Combat Right-Wing Extremism and Hate Crime, Bundesrat document 87/20] is amended as follows:
In § 1(2), the words ‘§§ 2 and 3a’ are replaced by the words ‘§§ 2 to 3b’.
§ 2(2) is amended as follows:
Point 2 is replaced by the following points 2 and 3:
‘2.	The nature, basic outline of the functioning and scope of any procedures used to automatically recognise content that is to be removed or blocked, including general information on the training data used and the review of the results of these procedures by the provider, as well as information on the extent to which scientific and research groups are supported in the evaluation of these procedures,
3.	Description of the mechanisms for the transmission of complaints about unlawful content, description of the decision criteria for the removal and blocking of unlawful content and description of the review procedure, including the order of the review as to whether unlawful content is at hand or whether contractual provisions between provider and user are being violated,’.
The previous points 3 to 6 become points 4 to 7.
The previous point 7 becomes point 8 and the words ‘according to the total number as well as’ are inserted after the word ‘led,’ and a comma and the words ‘which step in the test sequence pursuant to point 3 led to the removal or blocking’ are inserted after the words ‘users took place’.
The previous point 8 becomes point 9 and is worded as follows:
‘9.	the respective number of complaints about unlawful content that resulted in the removal or blocking of the unlawful content within 24 hours, within 48 hours or within a week of receipt, or at a later time, broken down by complaints from complaints offices and users as well as broken down according to the reason for the complaint,’.
The previous point 9 becomes point 10 and the full stop at the end is replaced by a comma.
The following points 11 and 14 are added:
‘11.	Number of appeals received in the reporting period as per § 3b(1)(2), according to the total number and broken down according to appeals by complainants and users for whom the contested content was saved, each with details on how many cases the appeal was remedied in,
12.	Information on whether and to what extent scientific and research groups were granted access to information from the provider in the reporting period in order to enable them to be anonymously evaluated as to whether
removed or blocked unlawful content is linked to characteristics as defined by § 1 of the General Equal Treatment Act of 14 August 2006 (Federal Law Gazette I p. 1897), last amended by Article 8 of the Act of 3 April 2013 (Federal Law Gazette I p. 610), as amended,
the dissemination of unlawful content affects certain user groups in specific ways and
organised structures or coordinated behaviours form the basis of the dissemination.
13.	other measures by the provider to protect and support those affected by unlawful content,
14.	a summary with a tabular overview showing the total number of complaints received about unlawful content, the percentage of content removed or blocked in response to these complaints, the number of appeals and the percentage of decisions changed based on these appeals, the corresponding numbers for the two previous reporting periods, combined with an explanation of significant differences and possible reasons for them.’
§ 3 is amended as follows:
In paragraph 1(2), the words ‘while perceiving the content’ are added after the word ‘a’ and a comma and the words ‘easy to use’ are added after the word ‘attainable’.
Paragraph 2 is amended as follows:
In point 3(b) the words ‘the social network’ are replaced by the words ‘the social network provider’.
Paragraphs 4 and 5 are worded as follows:
‘4.	in the event of removal, secures the content for evidence and for this purpose saves it for a period of 10 weeks within the scope of Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information society services, in particular electronic commerce, in the Internal Market (Directive on E-commerce) (OJ L 178, 17.7.2000, p. 1) and Directive 2010/13/EU of the European Parliament and of the Council of 10 March 2010 on the coordination of certain provisions laid down by law, regulation or administrative action in Member States concerning the provision of audiovisual media services (Audiovisual Media Services Directive) (OJ L 95, 15.4.2010, p. 1; L 263, 6.10.2010, p. 15) as amended by Directive (EU) 2018/1808 (OJ L 303, 28.11.2018, p. 69),
5.	to inform the complainant and the user for whom the contested content was saved about each decision without delay, and in doing so
0. justifies his decision,
indicates the possibility of an appeal as per § 3b(1)(2), the procedure provided for this as per § 3b(1)(3), the deadline as per § 3b(1)(2) and that the content of the appeal can be passed on within the scope of the procedure as per § 3b(2)(1), and
informs the complainant that he can file a notice of an offence and, if necessary, an application for prosecution against the user for whom the contested content has been saved, and about the website on which he can receive further information about this.’
The following sentences are added:
‘In the cases of sentence 1(3)(b), the social network provider may disclose the contested content, information on the time of sharing or making the content accessible and the extent of its dissemination, as well as the content in a recognisable context (if necessary for the purpose of the decision) to the recognised self-regulation body. The self-regulation body is authorised to process the personal data concerned to the extent necessary for the review. Any inaccuracy of the decision taken by the self-regulation body in the cases of sentence 1(3)(b) does not constitute a violation of paragraph 1(1) by the social network provider.’
Paragraph 6 is amended as follows:
In point 3, the word ‘provides,’ is replaced by the words ‘provides at the request of the complainant and at the request of the user for whom the contested content has been saved, and’.
Point 4 is deleted.
Point 5 becomes point 4.
The following sentences are added to paragraph 7:
‘The decision can be issued with auxiliary conditions. A time limit should not be less than five years.’
The following paragraphs 8 and 9 are added after paragraph 7:
‘(8) The recognised self-regulation body must immediately inform the administrative authority mentioned in § 4 of changes in the circumstances relevant to the recognition and other information provided in the application for recognition.
(9) The recognised self-regulation body must publish an activity report on the previous calendar year on its website by July 31 of each year and forward it to the administrative authority mentioned in § 4.’
The previous paragraphs 8 and 9 become the new paragraphs 10 and 11.
The following §§ 3b to 3f are added after § 3a:
‘§ 3b
Appeal procedure
0. The social network provider must maintain an effective and transparent procedure in accordance with paragraph 2, with which both the complainant and the user for whom the contested content has been saved, can initiate a review of a decision made in accordance with § 3(2)(1)(1) to (3)(a) (original decision). The review is only required if the complainant or the user for whom the contested content has been saved files an application for review with statement of reasons within two weeks of being informed of the original decision (appeal). For this purpose, the social network provider must provide an easily recognisable procedure that enables easy electronic contact and direct communication with it. The means of contact must also be addressed in the information as per § 3(2)(1)(5)(b).
0. The procedure as per paragraph 1(1) shall ensure that the social network provider,
in case it wishes to remedy the appeal, immediately informs the user of the content of the appeal in the case of an appeal by the complainant, immediately informs the complainant of the content of the appeal in the event of an appeal by the user, and provides the user in the first case and the complainant in the second with the opportunity to make a statement within a reasonable time,
points out that the content of a user's statement can be passed on to the complainant and the content of a complainant's statement can be passed on to the user,
immediately subjects its original decision to a review by a person who was not involved with the original decision,
transfers its review decision sent to the complainant and the user without delay and substantiates it on a case-by-case basis and
ensures that the complainant's and the user's identity is not disclosed in the procedure.
§ 3c
Arbitration
0. The administrative authority referred to in § 4 can recognise organisations under private law as arbitration bodies for out-of-court settlement of disputes between complainants or users for whom the contested content has been saved and social network providers on decisions made in accordance with § 3(2)(1)(1) to (3).
0. An organisation under private law is to be recognised as an arbitration body as per paragraph 1 if
its sponsor is a legal entity domiciled in Germany with secure financing and established for the long term,
the independence, impartiality and expertise of those who are to be involved in arbitration are guaranteed,
their proper equipment and the timely processing of arbitration procedures are ensured,
it has rules of arbitration that regulate the details of the arbitration procedure and its competence and that enables a simple, inexpensive, non-binding and fair arbitration procedure in which the social network provider, the complainant and the user for whom the contested content was saved can participate,
it is ensured that the public is continuously informed of the availability and competence of the arbitration body and of the course of the arbitration procedure, including the rules of arbitration.
§ 3(7)(2) and (3) and paragraphs (8) through (10) shall apply accordingly.
0. Complainants and users for whom the contested content has been saved can call an arbitration body within their area of competence if an appeal procedure pursuant to § 3b has previously been carried out or the decision as per § 3(6)(3) has been reviewed and the social network provider takes part in the arbitration by this arbitration body in general or in individual cases. If the provider takes part in the arbitration, he may send the arbitration body the contested content, information on the time of sharing or provision of the content and the extent of dissemination, as well as contents in recognisable connection to the content, if this is necessary for the arbitration procedure; in case of a call to the arbitration body by the complainant, the contact details of the user for whom the contested content has been saved may be transmitted and, in case of a call to the arbitration body by the user for which the contested content has been saved, the contact details of the complainant may also be transmitted. The arbitration body is authorised to process the relevant personal data if this is necessary for the arbitration procedure; disclosure of the personal data of the complainant and the user for whom the contested content was saved is excluded.
0. Participation in arbitration procedures is voluntary. The right to appeal to the courts remains unaffected. The Act on Alternative Dispute Resolution in Consumer Matters of 19 February 2016 (Federal Law Gazette I p. 254, 1039) amended by Article 1 of the Act of 30 November 2019 (Federal Law Gazette I p. 1942) shall not apply.
§ 3d
Definitions for video sharing platform services
0. For the purposes of this Act:
video sharing platform services are
telemedia, the main purpose or essential function of which is to make broadcasts or user-generated videos for which the service provider has no editorial responsibility available to the general public, in which the service provider determines the organisation of the broadcasts or user-generated videos, including by automatic means;
separable parts of telemedia, if the separable part has the main purpose specified in (a),
a user-generated video is a sequence of moving images with or without sound created by a user which, regardless of its length, constitutes an integral part and which is uploaded to a video sharing platform service by this or another user,
a broadcast is a sequence of moving pictures with or without sound that, regardless of its length, is an integral part of a broadcasting plan or catalogue created by a service provider,
a Member State is any Member State of the European Union and any other state party to the Agreement on the European Economic Area to which Directive 2010/13/EU applies,
a parent company is a company that controls one or more subsidiaries,
a subsidiary is a company that is directly or indirectly controlled by a parent company,
a group is the entirety of a parent company, all of its subsidiaries and all other companies that are economically and legally affiliated with the parent company and its subsidiaries.
For the purposes of this Act, the domicile of a provider of a video sharing platform service is the Member State in whose territory the provider is established. If a provider of video sharing platform services is not established in the territory of a Member State, the Member State is the country of domicile in whose territory
a parent company or a subsidiary of the provider, or
another company in a group of which the provider is part,
is established.
If, in the cases of paragraph 2(2), the parent company, the subsidiary or the other companies of the group are each established in different Member States, then the provider is deemed to be established in the Member State in which its parent company is established or, in the absence of such an establishment, it is deemed to be established in the Member State in which its subsidiary is established or, in the absence of such an establishment, in the Member State in which the other company in the group is established. If there are several subsidiaries and each of these subsidiaries is established in a different Member State, the provider is deemed to be established in the Member State in which one of the subsidiaries commenced its operations first, provided that the subsidiary is permanently and factually connected to the economy of that Member State. If there are several other companies that are part of the group, each of which is established in a different Member State, the provider is deemed to be established in the Member State in which one of these companies first started, provided that there is a permanent and factual connection to the economy of that Member State.
If there are disputes between the administrative authority mentioned in § 4 and an authority of another Member State as to which Member State is deemed to be the domicile of a provider of video sharing platform services, the administrative authority mentioned in § 4 shall immediately inform the European Commission.
§ 3e
Provisions applicable to video sharing platform services
0. This Act applies to providers of video sharing platform services, unless the paragraphs 2 and 3 state otherwise.
0. For providers of video sharing platform services that have fewer than two million registered users in Germany, this Act only applies if the Federal Republic of Germany is the country of domicile or is deemed to be the country of domicile in accordance with § 3d(2) and (3). This Act only applies to them with regard to user-generated videos and broadcasts as per § 3d(1)(2) and (3) which have content that meets the criteria for an offence as defined by §§ 111, 130(1) or (2), §§ 131, 140, 166 or 184b in conjunction with 184d of the Criminal Code and is not justified. In deviation from § 1(2), these providers of video sharing platform services are exempt from the obligations under § 2, § 3(2)(1)(3) and (4) as well as paragraph (4) and § 3a.
0. With respect to the user-generated videos and broadcasts mentioned in paragraph 2(3), the obligations under §§ 2, 3 and 3b only apply to video sharing platform service providers for which a Member State other than the Federal Republic of Germany is or is considered to be the country of domicile in accordance with §§ 3d(2) and (3) on the basis and in the scope of an order from the authority named in § 4. The order may only be issued if the conditions of § 3(5) of the Telemedia Act of 26 February 2007 (Federal Law Gazette I p. 179), last amended by … [Article 5 of the Draft Act to Combat Right-Wing Extremism and Hate Crime, Bundesrat document 87/20], as amended, have been met, and in observance of the procedural steps required in accordance therewith. The administrative authority named in § 4 can commission a body to check whether the conditions of § 3(5)(1) of the Telemedia Act have been met.
0. If this Act applies to the provider of a video sharing platform service in accordance with paragraphs 1 to 3 with regard to the user-generated videos and broadcasts referred to in paragraph 2(2), it will be obliged to reach an effective agreement with its users that the distribution of the user-generated videos and broadcasts named in paragraph 2(2) is prohibited.
§ 3f
Official arbitration for disputes with video sharing platform services
0. An official arbitration body is set up at the administrative authority mentioned in § 4. The official arbitration body exists for the extrajudicial settlement of disputes with providers of video sharing platform services regarding decisions as per § 3(2)(1)(1) to (3) concerning the presence of user-generated videos and broadcasts that have content that meets the criteria for an offence specified in § 3e(2)(2) is not justified. The official arbitration body is only responsible for disputes with providers of video sharing platform services where the Federal Republic of Germany is, or is deemed to be, the country of domicile in accordance with § 3d(2), and only if the provider does not participate in arbitration procedures by a recognised arbitration body in accordance with § 3c(1) or if no organisation under private law is recognised as an arbitration body in accordance with § 3c(1).
0. The requirements of § 3c(2)(1)(2) to (5) as well as § 3(9) and § 3c(3) and (4) apply to the official arbitration body accordingly.
0. The official arbitration body may charge fees for conducting the arbitration procedure which must be specified in their arbitration rules.’
§ 4 is amended as follows:
Paragraph 1 is amended as follows:
In point 2, the words ‘or § 3b(1)(1)’ are inserted after the specification ‘Sentence 1’ and the words ‘or for a review of a decision’ are inserted after the word ‘have’.
In point 3, the words ‘or § 3b(1)(3)’ are inserted after the specification ‘Sentence 2’.
Point 6a becomes point 7.
The previous points 7 and 8 become the new points 8 and 9.
In paragraph 2(1), the words ‘points 7 and 8’ are replaced by the words ‘points 8 to 9’.
The following § 4a is inserted after § 4:
‘§ 4a
Supervision
0. The administrative authority specified in § 4 shall monitor compliance with the provisions of this Act.
If the administrative authority referred to in § 4 determines that a social network provider has violated or is violating the provisions of this Act, it will take the necessary measures against the provider. In particular, it can require the provider to remedy the infringement. § 4(5) applies accordingly.
0. In the administrative procedure pursuant to paragraph 2, the social network provider shall provide the administrative authority referred to in § 4 with information on the measures taken to implement this Act, the number of registered users in Germany and the complaints about unlawful content received in the past calendar year; the representation of the provider, as well as in the case of legal entities, companies and unincorporated associations, the persons appointed by law or the articles of association are required to disclose the requested information on behalf of the company. The request for information must be proportionate. If natural persons are obliged to cooperate in accordance with sentence 1, they must also disclose facts that may result in prosecution for a criminal offence or an administrative offence if it is otherwise difficult or unlikely to obtain the information. However, information provided by a natural person pursuant to sentence 1 may only be used in criminal proceedings or in proceedings under the Code of Administrative Offences against said person or one of the relatives specified in § 383(1)(1) to (3) of the Code of Civil Procedure with the consent of said person. Information provided in accordance with sentence 1 may only be used against the provider in proceedings for setting a fine in accordance with § 30 of the Code of Administrative Offences with the consent of the provider or the person who has given the information as a result of their obligation under sentence 1.
0. Witnesses are obliged to testify in the administrative procedure under paragraph 2. The witness may refuse to disclose in case of questions which, if answered, would place the witness himself or one of the relatives described in § 383(1)(1) to (3) of the Code of Civil Procedure at risk of criminal prosecution or proceedings pursuant to the Code of Administrative Offences. Otherwise, the provisions of the Code of Civil Procedure regarding the obligation to testify as a witness shall apply accordingly. The administrative authority referred to in § 4 must inform the witness of his right to refuse to testify before the hearing.’
§ 5 is amended as follows:
Paragraph 1(2) and (3) are worded as follows:
‘Deliveries can be made to him in proceedings on fines and in supervisory proceedings in accordance with §§ 4 and 4a or in judicial proceedings before German courts on the basis of dissemination or unjustifiable acceptance of the dissemination of unlawful content, particularly in cases in which the reinstatement of removed or blocked content is requested. This also applies to the delivery of documents that initiate such proceedings, for the delivery of final judicial decisions and for deliveries in enforcement or enforcement proceedings.’
Paragraph 2 is amended as follows:
In sentence 1, the words ‘towards the administrative authority referred to in § 4’ are inserted after the word ‘domestic’.
The following sentences are added:
‘The administrative authority referred to in § 4 keeps a list of authorised recipients. It shall provide information on this to domestic law enforcement agencies upon request.’
The following (3) to (5) are added to § 6:
‘(3) § 2 in the version of the Act of 1 September 2017 (Federal Law Gazette I p. 3352) applies to reports covering periods up to and including ... [insert: date of June 30 or December 31, which follows the entry into force pursuant to Article 3 of this Act].
(4) The report pursuant to § 3(9) is initially to be submitted by 31 July 2022.
(5) § 3(6)(3) in the version of the Act of 1 September 2017 (Federal Law Gazette I p. 3352) applies to self-regulation bodies which were already recognised on … [insert: date of this Act’s entry into force as per Article 3] until the end of the year … [insert: year following the year of this Act’s entry into force as per Article 3].’
Article 2
Amendment to the Telemedia Act
§ 14 of the Telemedia Act of 26 February 2007 (Federal Law Gazette I p. 179), last amended by ... [Article 5 of the Draft Act to Combat Right-Wing Extremism and Hate Crime, Bundesrat document 87/20] is amended as follows:
The following sentence is added to paragraph 3:
‘To this extent, he is obliged to provide information to the aggrieved party.’
The following sentence is inserted after paragraph 4(1):
‘The court also decides on the obligation to provide information, unless the request is expressly limited to ordering the admissibility of the information.’
Article 3
Entry into force
This Act shall enter into force on … [insert: date of the Monday of the third calendar week following the announcement, but no earlier than 20 September 2020].

Explanatory notes
A. General part
Objective of and need for the regulations
The need to combat criminal hate speech online remains unchanged. Citizens are entitled to expect that criminal attacks, as well as incitement to hatred or threats, will not be tolerated. This also applies to the internet. In addition, criminal hate speech can become a breeding ground for physical assaults on citizens. The murder of the Kassel government president Walter Lübcke and the assassinations in the vicinity of the synagogue in Halle (Saale) are worrying indicators. This also applies to the extremist attack in Hanau in February 2020 by a perpetrator who previously posted and disseminated racist content in social networks.
[bookmark: _GoBack]Criminal hate speech can also cause severe intimidation. This can lead to a reduction in social or political engagement, or to citizens withdrawing from online discourse or not participating in it at all in the first place. The intimidating effects of criminal hate speech endanger not only the freedom of expression and action of the individual, but also democratic discourse as such and thus the foundations of our democracy as a whole. Such consequences of hate speech are reported by various parties (also in the context of empirical surveys, such as the study commissioned by Campact eV ‘#Hass im Netz Der schleichende Angriff auf unsere Demokratie [Hate on the internet: The Creeping Attack on Our Democracy]’, https://www.idz-jena.de/fileadmin/user_upload/_Hass_im_Netz_-_Der_schleichende_Angriff.pdf and the study initiated by Amnesty International ‘Unsocial Media: The Real Toll of Online Abuse Against Women’, https://medium.com/amnesty-insights/unsocial-media-the-real-toll-of-online-abuse-against-women-37134ddab3f4, last accessed on 10 March 2020).
It should also be kept in mind that hate speech is often directed against women or minorities, which particularly endangers peaceful coexistence in a free, open and democratic society.
The approach of the Network Enforcement Act (NetzDG), which came into force on 1 October 2017, of consolidating the existing responsibility of the social network providers when dealing with complaints about unlawful content that has come to their attention, has generally proven itself. For example, the social network providers have made efforts to implement the requirements for complaint management. The procedures for submitting complaints about unlawful content have been revised and German criminal law has been added as a benchmark. According to the legally required transparency reports, the providers also usually successful in quickly checking the submitted complaints. After all, the major providers have designated process agents and recipients as domestic contacts.
However, previous practical experience with the Network Enforcement Act (NetzDG) shows that some provisions of the NetzDG should be refined. It is also important to implement new legal requirements under EU law. For instance, this results in adaptation requirements on the basis of Directive (EU) 2018/1808 of the European Parliament and of the Council of 14 November 2018 amending Directive 2010/13/EU on the coordination of certain provisions laid down by law, regulation or administrative action in Member States concerning the provision of audiovisual media services (Audiovisual Media Services Directive) in view of changing market realities (OJ L 303, 28.11.2018, p. 69). The Directive has updated the requirements of Directive 2010/13/EU of the European Parliament and of the Council of 10 March 2010 on the coordination of certain provisions laid down by law, regulation or administrative action in Member States concerning the provision of audiovisual media services (Audiovisual Media Services Directive) (OJ L 95 of 15.4.2010, p. 1; L 263. p. 15; hereinafter AVMSD), and introduced new provisions for video sharing platform services to be implemented by 19 September 2020. If the requirements overlap with the previous provisions of the NetzDG, they should be implemented in the NetzDG.
Given their great importance for the formation of public opinion and for social discourse and the factual dependence of many citizens on large social networks for communication and discourse, their providers have a special responsibility. This applies in particular to the handling of complaints about unlawful content and more generally to the restrictions on the distribution of content and the way in which providers establish transparency to the general public. The previous transparency reports of the social networks according to § 2 NetzDG have already brought important insights into how they deal with complaints about unlawful content. The reactions to the reports have also shown that the information content and comparability of the transparency reports must be increased. So far, important questions, the answers to which are of interest to the general public in this context, have been left out of the reports. Therefore, the handling of appeals (for example the number of ‘put-backs’), among other things, as well as the basics of the functioning of any automated procedures used by social network providers to detect content is to be reported in the future. The providers should also report on whether and to what extent science and research are granted access to opportunities to gain knowledge for the purpose of anonymised evaluations, to what extent the dissemination of unlawful content leads to specific impacts on certain user groups, such as women, the dissemination of which gives rise to coordinated behaviours as well as the question as to the extent to which removed content ties in with characteristics in the sense of § 1 of the General Equal Treatment Act (AGG). In addition, there were some significant changes in the reports between the reporting periods, without any possible reasons for this being reported in detail. The reports should in the future contain a summary of essential information to make it easier for the public to compare reports from different providers, in spite of their different business models and different user groups. This serves to provide even more clarity about the application of the NetzDG by the social networks.
The provision of § 3(1)(2) NetzDG, according to which social network providers must provide user-friendly reporting channels, is a central requirement of the NetzDG. Users must be able to easily provide information about unlawful content so that the provider can review it. However, previous application of the Act shows that the providers design their reporting channels for implementing the NetzDG in different ways. Some of the reporting channels are too concealed and difficult to operate. The different design of the reporting channels set up should be one reason why the major providers report NetzDG complaints to a varying extent. It is therefore important to clarify the requirements for user-friendliness in the NetzDG.
So far there are no indications that the NetzDG had promoted overblocking. Cases are known where social networks have removed content or blocked accounts on the grounds of dissemination of unlawful content, and the legality of the corresponding measures has been in dispute between the users and providers concerned. There have also been judicial decisions in which the permissibility of these measures has been decided on. However, the background to the contested measures were – as far as is known – so-called ‘flagging complaints’ or other complaints and/or the providers’ own initiatives, but not complaints about unlawful content as per the NetzDG. However, the misgivings concerning overblocking should also be taken seriously in the future. To secure user rights, the NetzDG must therefore be supplemented with various instruments. This introduces the requirement that providers must have a mechanism for reviewing their decisions (known as an appeal procedure). In addition, the legal uncertainty concerning the scope of the arrangement for the process agent should be eliminated. It is clarified that the arrangement also applies to lawsuits for reinstatement, i.e. if a user lodges a complaint against a social network provider for unlawful deletion or blocking. It also creates the basis for creating impartial arbitration bodies.
Finally, the Federal Office of Justice, which so far has only had a purely repressive function as a fine authority under the NetzDG, is also to be given the role of a supervisory authority that can issue future-oriented instructions to remedy deficits. In the future, this will make it possible to approach social network providers without initiating fine proceedings and to define specific measures to remedy possible violations.
The possibility of recognising a self-regulation body provided in the NetzDG allows social network providers to transfer decisions on the illegality of reported content to these bodies. The possibilities of the approving authority (Federal Office of Justice) to exercise effective supervision of the self-regulation bodies to be recognised and, if necessary, to take corrective action, are to be improved. This includes a possible limitation of recognition decisions, linking with other secondary provisions and the introduction of activity reports by the self-regulation bodies. Ultimately, the expansion of the recognition authority's instruments and the information obligations of the self-regulation bodies should accelerate the recognition process.
Articles 28a and 28b of the amended AVMSD contain requirements for video sharing platform services to provide protection from unlawful content on such platforms. Such services can already be covered by the NetzDG today. Because of such overlaps, implementation in the NetzDG should take place if the content categories already included in the NetzDG (§ 1(3) NetzDG) are affected. It should be noted that, in borderline cases, the group of video sharing platform services covered by the AVMSD is not congruent with the social networks covered in the NetzDG (§ 1(1)(1) NetzDG). The definition of video sharing platform services of the guideline also covers services that are not open to arbitrary content, but only to specific content, such as content restricted to a given subject (such as videos of games). The scope of the NetzDG is to be supplemented accordingly for the purpose of implementing the AVMSD with regard to video sharing platform services (such as platforms for the distribution of gaming videos). As a result, other providers will fall within the scope of the Act. According to the system of the NetzDG, the compliance obligations of the NetzDG will only apply to large providers (at least two million domestic registered users), § 3e(1), § 1(2) NetzDG. The AVMSD's compliance requirements generally also apply to small video sharing platform services with fewer than two million registered users in Germany, so additions are also necessary. However, the guideline should be implemented in a narrow manner for such small providers of video sharing platform services, in particular without the sometimes more extensive compliance requirements of the NetzDG as a whole. In addition, compliance requirements for such small providers should only be made if they are domiciled in Germany or are considered to be established here. Finally, supplements based on the AVMSD are required for all video sharing platform services covered with regard to user videos, because in the now minimally harmonised area for video sharing platform services, the primary responsibility of the country of domicile (Article 28a(1) AVMSD) must be observed and the competent authority under the NetzDG can only act subordinately if the authorities of the country of domicile do not take sufficient action.
Main content of the draft
In view of the experience gained from previous transparency reports, in particular from Twitter, Facebook and YouTube for the first and second half of 2018 and 2019 respectively, the information content and comparability of the transparency reports pursuant to § 2 NetzDG are to be increased. For example, changes in the transparency reports compared to previous reporting periods and possible reasons for this are to be reported in the future due to additions to § 2(2) NetzDG, among other things. To make it easier for the public to compare reports from different providers, the reports should in the future contain a summary of essential information. In the future, it will also be necessary to report on the handling of appeals (e.g. the number of put-backs) and the basic functioning of automated processes when finding content to be removed, if the provider already uses such processes today. In addition, providers will in the future report on whether and to what extent science and research are granted access to potential insights for anonymised evaluation, concerning specific effects of unlawful content, coordinated behaviours in its dissemination, as well as the question as to the extent to which removed content is linked to characteristics defined by § 1 AGG.
§ 3(1)(2) NetzDG is amended to clarify that the reporting channels via which complaints about unlawful content can be transmitted must be easy to use and must be easily recognisable and immediately accessible from the content. This again clarifies that a hard-to-find, long or complicated click path from the content to be reported to the option to submit a complaint is not consistent with the law.
In § 3(7) to (9), the provisions for the recognition of a self-regulation body are supplemented in such a way that the Federal Office of Justice, as the competent authority, can create additional provisions for the recognition decision in the future; in addition, reporting requirements of the recognised bodies are introduced.
The newly created § 3b NetzDG introduces an appeal procedure. This ensures that both complainants and content creators can have a decision on content reviewed by the social network provider in a simple manner.
§ 3c NetzDG introduces a possibility of recognition for arbitration bodies organised under private law. Such arbitration can help in finding an out-of-court solution to disputes between complainants/users and the provider.
In §§ 3d, 3e NetzDG, special provisions to cover video sharing platform services are introduced in observance of the implementation requirements of Articles 28a and 28b AVMSD. § 3d NetzDG thus contains the necessary definitions and rules for determining the relevant Member State pursuant to Article 28a(1) AVMSD in which a provider is established or is deemed to be established. § 3e(1) NetzDG stipulates that the requirements of the NetzDG generally apply to video sharing platform services covered in this way, but taking into account the special provisions in § 3e(2) to (4) NetzDG, in particular for smaller and foreign providers. These special rules apply to user-generated videos and broadcasts covered by the AVMSD, while text content, for example, remains unaffected and, as such, there is no restriction of the previous applicability of the NetzDG.
§ 3f NetzDG establishes an official arbitration body for the cases provided for there.
§ 4a NetzDG introduces supervisory powers and authorities for the Federal Office of Justice.
§ 5(1) NetzDG clarifies that complaints may be delivered to the process agent with which the unfounded assumption of the existence of unlawful content is asserted. In particular, this covers reinstatement complaints seeking the reinstatement of content removed by the network with an explanation of the reasons or asserting the inadmissibility of the blocking of an account on this basis.
The provisions for the recognition of a self-regulation body will be supplemented in such a way that the Federal Office of Justice, as the competent authority, can create additional provisions for the recognition decision in the future. In addition, reporting requirements of the recognised bodies are introduced.
§ 5(2) NetzDG is supplemented. According to it, the names of the authorised recipients available to the law enforcement authorities as domestic contact persons must in the future be provided directly to the Federal Office of Justice, which may in turn share this information with the law enforcement authorities.
§ 14(3) and (4) of the Telemedia Act (TMG) is supplemented such that, in the future, the court charged with deciding on the admissibility of data disclosure may at the same time impose the obligation to disclose data.
Alternatives
The aim of the Draft Act is firstly to implement the AVMSD’s requirements on compliance obligations for video sharing platform services. It could have been implemented in other laws as an alternative. However, implementation in the NetzDG is preferable due to the overlap with requirements already provided for in the NetzDG. Another aim of the Draft Act is to refine the provisions of the NetzDG in consideration of practical experience. In view of the sometimes considerable need for clarification (for example, on the user-friendliness of the reporting channels and the competence of the process agent), it would not appear appropriate to wait for future fine proceedings relating to this to be carried out by the Federal Office of Justice or to keep the NetzDG up to date as an alternative.
Legislative powers
For one thing, the legislative powers of the Federal Government are derived from Article 74(1)(11) of the Basic Law (business law). Business law includes provisions that relate in some form to the production, manufacture and distribution of goods for economic demand (Federal Constitutional Court Decisions, 135, 155 margin number 106). The pursuit of other goals is innocuous, as long as the relevant objective subject and content of regulation in its overall context is a focus of business law (Pieroth, in: Jarass / Pieroth, Article 74 of the Basic Law, margin number  21). In particular, it is innocuous if business-related regulations also serve to avert a danger: when it comes to the dangers of a specific economic sector, the related requirements for these companies are business law.
The legislative competence of the Federal Government also follows from Article 74(1)(7) of the Basic Law (public welfare), if interests of protecting minors are concerned. Article 74(1)(7) of the Basic Law is relevant since the protective goal of the draft, which is directed against the coarsening of the culture of debate on social networks, also concerns the purpose of protecting minors in the media, namely the development of children and young people or their nurturing into independent and socially responsible citizens. The rules on the arbitration body (Article 1(4) of the draft) are based on Article 74(1)(1)(civil law) and point (11) (business law) of the Basic Law, while the provisions on administrative fines (Article 1(4) of the draft) are based on Article 74(1)(1) of the Basic Law (criminal law).
The legislative powers of the Federal Government in the area of improving law enforcement on social networks are a given since here, the establishment of equal living conditions throughout Federal territory and the preservation of legal or economic unity in the national interest by means of a provision on Federal level is necessary (Article 72(2) of the Basic Law). As a result of consistent Federal law in the area of law enforcement on social networks, a situation is prevented whereby within the Federal Republic of Germany, living conditions diverge when hate crime and other unlawful content, in some circumstances, is not combated and prosecuted effectively in every Federal State and, as a result, the peaceful coexistence enjoyed by citizens of a free, open and democratic society is jeopardised. Therefore, the provisions can also only be realised through the Federal legislature because otherwise, there would be a risk of legal fragmentation which is unacceptable for both the Federal Government and the Federal States. A nationwide design of law enforcement in social networks ensures the application of uniform standards regardless of the location of the social network providers.
Compatibility with European Union law and international treaties
The additions of compliance rules provided for in the draft are compatible with European law. This applies in particular to Directive 2000/31/EC (e-Commerce Directive) and the amended AVMSD.
1. Directive 2000/31/EC (e-Commerce Directive)
The e-Commerce Directive already provides for a number of instruments that can be applied to regulate the social network providers and on which the complaint management provisions in the NetzDG can be based, for example. According to Article 14(1) of the e-Commerce Directive, Member States can hold a service provider responsible for the information stored in the user order if it does not take action in spite of having gained knowledge. As per the second clause of Article 14(3) second clause of the e-Commerce Directive, it remains unaffected ‘that Member States establish procedures for the removal or blocking of access to information’. Recital number 46 must furthermore be observed, according to which ‘this Directive does not affect Member States' possibility of establishing specific requirements which must be fulfilled expeditiously prior to the removal or blocking of information.’ Accordingly, Recital number 48 opens up the possibility for Member States of requiring service providers, ‘who host information provided by recipients of their service, to apply duties of care, which can reasonably be expected from them and which are specified by national law, in order to detect and prevent certain types of illegal activities’.
The additions in the present draft substantiate the complaint management system already introduced by the NetzDG (e.g. the appeals procedure and the requirements for self-regulation bodies) and thus fall within the procedures to be regulated by the second clause of Article 14(3) of the e-Commerce Directive. The present draft does not tighten the requirements for checking and, if necessary, swiftly removing or blocking content. The rules on arbitration do not lead to any obligation on the part of providers to restrict the provision of services, especially since Article 17 of the e-Commerce Directive does not intend to restrict national extrajudicial dispute settlement mechanisms.
Alternatively, scope for national provisions also exists outside the range of instruments available under the e-Commerce Directive. Indeed, Article 3(2) of the e-Commerce Directive includes a general ban whereby Member States may not, for reasons falling within the coordinated field, restrict the freedom to provide information society services from another Member State. According to Article 2(h)(i), second indent, of the e-Commerce Directive, this includes, inter alia, the requirements to be fulfilled by a service provider in respect of the pursuit of the activity of an information society service, such as requirements concerning the behaviour of the service provider, requirements regarding the quality or content of the service including those applicable to advertising and contracts, or requirements concerning the liability of the service provider. However, Article 3(4) of the e-Commerce Directive allows an exception to this for the compliance obligations introduced by the NetzDG, because these compliance obligations to combat hate crime and other criminal content are urgently needed, among other things to protect not only individual users, but also peaceful coexistence in a free, open and democratic society in Germany. The corresponding compliance obligations are only refined by the present draft. The requirements for reviewing complaints and, if necessary, swiftly removing or blocking content are not being tightened. In part, these are only clarifications (for example, regarding the content of the easily recognisable reporting channels and the competence of the process agent for reinstatement complaints). Some of these are provisions that are already unsuitable for restricting the free movement of information society services (for example, the voluntary option of participating in arbitration).
2nd Directive 2010/13/EU (AVMSD)
The supplementation of the NetzDG for recording video sharing platform services is compatible with the amended AVMSD. Pursuant to Article 28a(5), the AVMSD does not affect provisions (including those as per Articles 3 and 14 of the e-Commerce Directive) with which the requirements for complaint management introduced by the NetzDG, which in principle also apply to video sharing platform services as per Article 3e(1) are compatible.
Even if Article 28b of the AVMSD also provides positive requirements for protection against impermissible harmful content through measures by video sharing platform services, the present draft adheres to these requirements. For example, Article 28b(3)(a) of the AVMSD requires general terms and conditions to be designed with this intent, Article 28b(3)(d) AVMSD sets requirements for reporting channels, and Article 28b(3)(i) requires the provider to make appeal measures available and Article 28b(7) requires certain out-of-court remedial procedure to be available. The enforcement of fines and the supervision introduced regarding compliance requirements are in line with Article 28b(5) AVMSD. The self-regulation opened in the NetzDG is expressly supported by Article 28b(4) AVMSD. On the whole, it should be noted that the AVMSD regulating video sharing platform services in accordance with Article 28b(6) only establishes minimum requirements and permits national provisions to be stricter.
The draft takes into account that the minimum harmonisation of compliance obligations as per Article 28b AVMSD in connection with the competence arrangements as per Article 28a(1) to (4) is generally to be implemented by the Member State in which the respective video sharing platform service provider is established, or is deemed to be established pursuant to the Directive. § 3e(3) NetzDG therefore stipulates that the provisions of the NetzDG no longer apply directly if the provider is or is deemed to be established in another Member State, and at the same time calls for the compliance duties under the NetzDG and Article 28b AVMSD (with regard to the audiovisual content recorded there) to overlap. The directive assumes that the Article 28b guarantees the minimum level of protection harmonised under European law by the respective country of domicile. The fact that § 3e(3) NetzDG provides for individual competence of the Federal Office of Justice, if this level of protection has fallen short, is compatible with the AVMSD. In Article 28a(5), the AVMSD expressly refers to Article 3 of the e-Commerce Directive, which means that the Member State which is the place of marketing is permitted to act in certain cases after a certain consultation process has been carried out. The corresponding national provision in § 3(5) of the Telemedia Act (TMG) is referred to in § 3e(3) NetzDG.
3. Freedom to provide services
Pending specific secondary legislation, a national provision for improving law enforcement on social networks must be gauged in terms of the fundamental freedoms under EU law as soon as a cross-border element exists. This should be assumed here. This ought to be assumed here since the regulation is not aimed exclusively at domestic operators, nor does it also cover just their services in Germany, but likewise concerns operators from other EU Member States or the provision of services by German operators to users in other EU Member States.
Here, the fundamental freedom to provide services (Article 56 of the Treaty on the Functioning of the European Union) is affected. A restriction can only be justified in this regard if it turns out that it complies with overriding reasons based on the public interest, is suitable for ensuring attainment of the objective it pursues, and does not go beyond what is required to attain this objective.
The compelling prevention of and fight against hate crime and other criminal content on social networks platforms which is promoted by the NetzDG is to be regarded as an imperative interest of the common good, which is refined by this draft for the necessary and suitable reasons set out in the explanatory statement.
4. Notification obligation as per Directive (EU) 2015/1535
The planned regulation must be notified in accordance with Directive (EU) 2015/1535 of 9 September 2015 laying down a procedure for the provision of information in the field of technical regulations and of rules on information society services.
Legal consequences
Legal and administrative simplification
The draft does not serve the purpose of legal and administrative simplification.
Sustainability aspects
The basic goal of the NetzDG and the goal of the further development proposed here is to counter hate crime and other criminal content on social networks that meets the criteria for an offence defined in § 1(3) NetzDG, so as to promote peaceful coexistence in a free, open and democratic society (see also Bundestag Document 18/12356, p. 15).
Budgetary expenditure without compliance costs
The additional requirement of EUR 1 064 987 resulting from the administration's compliance costs (see explanatory notes on the compliance costs) leads to corresponding budgetary burdens. The reason for this is a resulting need for staff at the Federal Ministry of Justice and Consumer Protection and at the Federal Office of Justice totalling (rounded) a total of 6.5 posts in professional grade service, 4 posts in executive grade service and 1.5 posts in mid-level service.
The additional material and staffing requirements will be compensated for in individual plan 07 in terms of funds and jobs. Decisions on the details of covering the additional requirements will be made in future budget allocation processes.
Compliance costs
a) Compliance costs for citizens
None.
b) Compliance costs for businesses
On the whole, the providers affected by the provision incur a one-off compliance cost of EUR 284 000 (in addition to the costs for implementing the existing NetzDG) and annual compliance costs of EUR 2 279 000.
One-to-one implementation of Article 28b AVMSD incurs EUR 45 400 of these compliance costs on a one-time basis and EUR 89 400 on an annual basis.
The compliance costs are summarised as follows (in EUR):
	
	Compliance costs
	Share of information obligations in compliance costs
	Share of the 1:1 implementation of the Directive in compliance costs

	
	one-off
	annual
	one-off
	annual
	one-off
	annual

	Further reporting obligations (§ 2 NetzDG) for previously covered social network providers
	45 000
	47 000
	45 000
	47 000
	
	

	Initial reporting obligation (§ 2 NetzDG) for newly covered large video sharing platform services
	42 000
	25 000
	42 000
	25 000
	
	

	Additional complaint management obligations (§ 3 NetzDG) for social networks that have already been covered
	40 000
	20 000
	40 000
	20 000
	
	

	Initial implementation of complaint management (§ 3 NetzDG) for newly covered large video sharing platform services
	57 000
	32 000
	5 700
	3 200
	
	

	Initial implementation of complaint management (§ 3 NetzDG) for newly covered small domestic video sharing platform services
	30 000
	11 000
	3 000
	1 100
	30 000
	11 000

	Review of additional complaints regarding unlawful content
	
	630 000
	
	
	
	63 000

	Establishment of appeal procedure (§ 3b NetzDG)
	51 000
	
	
	
	4 000
	

	Appeal review (§ 3b NetzDG)
	
	1 440 000
	
	
	
	14 400

	Implementation of contractual agreements by video sharing platform services (§ 3e(4) NetzDG)
	19 000
	
	
	
	11 400
	

	Requests for information by the supervisory authority (§ 4a(3) NetzDG)
	
	14 000
	
	14 000
	
	1 000

	Other process agents and authorised recipients (§ 5 NetzDG)
	
	48 000
	
	24 000
	
	

	Increased disclosures of information on the basis of § 14(3) TMG
	
	12 000
	
	
	
	

	Total
	284 000
	2 279 000
	135 700
	134 300
	45 400
	89 400


In detail:
The draft introduces some new obligations to be met by social network providers and certain video sharing platform services; in some cases, the obligations already existing for social network providers are being supplemented.
The following estimates of the resulting additional costs for the providers concerned are based on the assumption that a total of four video sharing platform service providers will fall within the scope of the Act for the first time due to § 3e NetzDG. This assumes that there are an estimated three small domestic providers that are covered by § 3e(1) and (2) NetzDG. It is also based on the assumption that there is one large provider (with at least two million registered users in Germany) among the four newly covered providers.
In addition, it is assumed that a total of five large social network providers are already subject to the NetzDG without being exempted from the obligations mentioned there pursuant to § 1(2) NetzDG. It is assumed that, of these large social network providers which are already subject to the compliance requirements of the NetzDG, a provider will also simultaneously be classified as a video sharing platform service in the future.
As a result, the estimate is based on six (previously five) providers covered (five social network providers already covered, one of which will also simultaneously be covered as a video sharing platform service in the future, as well as one large video sharing platform service provider) which are not exempt from the predominant obligations of the Act in accordance with § 1(2) NetzDG. In addition, the estimate is based on three newly recorded small providers, to whom only very limited compliance obligations apply in accordance with § 3e(2).
It is also assumed that an estimated total of 2.3 million complaints of unlawful content per year can be expected for the large social network providers covered so far and for the newly covered video sharing platform services. The basis of the estimate is that, according to the transparency reports published so far for the second half of 2019, the five major providers YouTube, Facebook, Twitter, Instagram, TikTok recorded a total of approximately 1.1 million complaints. Without the publication being accompanied by a stipulation that the relevant providers are subject to the NetzDG or the complaints have been correctly recorded, this results in an estimated 2.2 million complaints per year. This results in a rough estimate of approx. 400 000 annual complaints per large provider. However, this value can only be transferred to the newly covered video sharing platform services to a limited extent. The newly covered small domestic providers of video sharing platform services are considerably smaller than the large providers mentioned. In addition, it can be assumed that complaints in the field of user-generated videos and broadcasts that fall directly under the NetzDG are limited to the content in accordance with § 3e(2)(2) NetzDG. At the same time, it should be taken into account that, on the basis of § 3e(3)(1) NetzDG, complaints about certain user-generated videos and broadcasts from providers of video sharing platform services that were previously covered by NetzDG as social network providers will no longer be directly subject to the notification and remedial procedure of the NetzDG in the future. On this basis, an additional 100 000 NetzDG complaints can be estimated annually due to the newly covered providers, in spite of uncertainties.
The interests of small and medium-sized enterprises (SMEs) are taken into account. The compliance requirements of the NetzDG only apply to large providers on the basis of § 1(2) NetzDG. Insofar as § 3e(2) NetzDG now also covers small video sharing platform service providers due to the requirements of European law, they deliberately remain exempt from more complex obligations to a very large degree as per § 3e(2)(3) NetzDG under application of the leeway in the Directive to be implemented.
The hourly rates below are based on Annex VI Hourly business wage cost tables in the guideline for determining and representing the compliance costs in planned regulatory arrangements of the Federal Government. Unless otherwise indicated, the values in line M (‘Provision of professional, scientific and technical services’) are used.
aa) Further reporting obligations (§ 2 NetzDG) for previously covered social network providers
The additions to the reporting obligation in § 2 NetzDG will lead to higher compliance costs for social network providers that were previously subject to reporting. The additions in § 2(2) (2), (3), (12) to (15) NetzDG primarily require the disclosure of existing knowledge, so costs are assumed to be only moderate. § 2(2)(9) NetzDG only requires a particular form of presentation to be taken into account for the processing times of the complaints to be covered, which means that only very low additional costs can be assumed here. Only the changes based on § 2(2)(8) and (11) NetzDG require the additional coverage of individual cases (which review step led to removal or blocking as well as the handling of appeals). However, it can also be assumed here that the additional costs will remain moderate through the use of automatic recording mechanisms.
One-off costs of EUR 9 000 per provider are estimated for the technical changeover when recording the basics of the reports (e.g. the handling of appeals). Significant programming costs are assumed when converting the IT systems to record the information required by § 2(2)(8) NetzDG (review step) and § 2(2)(11) NetzDG (appeals). Assuming that the additional recording within the already existing systems can be implemented with programming costs of approx. 160 employee hours, the estimate is based on wage costs of EUR 58.80/hour (high qualification level): 160 hours x 1 x EUR 58.80/hour = EUR 9 408 (rounded to EUR 9 000). This results in rounded total costs of:
5 (previously recorded providers) x EUR 9 000.00 = EUR 45 000 one-off.
In addition, this will result in new running costs. It is estimated that the additional work required (ongoing maintenance of the technical infrastructure, preparation of the reports) requires the use of 160 working hours by technical staff with a high level of qualification (EUR 58.80/hour). In this respect, there are annual costs for the estimated five providers who have so far been required to report due to the expansion of the reporting obligations totalling:
5 (previously recorded providers) x EUR 58.80 x 160 = EUR 47 000 annually (rounded).
bb) initial reporting obligation (§ 2 NetzDG) for newly covered large video sharing platform services
Taking into account the estimate that a large video sharing platform service provider will be re-registered for the first time via § 3e(1), (3) and (4) NetzDG, i.e. the reporting obligation will be triggered anew, there will be one-off costs for setting up technical systems to record the relevant data. The cost of this is estimated at EUR 50 000. The estimate is based on the assumption that technical infrastructure must be created to record complaints about unlawful content, as well as appeals and the respective handling thereof. It is estimated that the acquisition of IT hardware for EUR 10 000 and programming costs of four person months (one person month corresponds to 134 hours according to the guidelines for determining and presenting the compliance costs in planned regulatory arrangements of the Federal Government) (134 x 4 x EUR 58.80 = EUR 31 516.80). Overall, (rounded) costs are estimated at:
EUR 42 000 one-time.
In addition, the newly covered large provider incurs running costs for the preparation of the semi-annual reports (maintenance of the technical infrastructure for the ongoing recording of the data to be entered in the subsequent reports and the creation of the report itself). It is estimated that a total of 3 person months (high qualification level) will be required. On top of this are the costs of publication in the Federal Gazette, estimated at EUR 500 per report publication on average. Taking into account the reports to be prepared twice a year, the total running costs are:
EUR 58.80 x 134 x 3 + EUR 500 x 2 = (rounded) EUR 25 000 annually.
On the whole, the amended reporting obligations and the reporting obligation of newly registered providers result in costs of:
one-off: EUR 87 000 (of which information obligations: EUR 87 000),
annual: EUR 72 000 (of which information obligations: EUR 72 000).
cc) Additional complaint management obligations (§ 3 NetzDG) for social network providers that have already been covered
The additions to the requirements for complaint handling (§ 3(1)(1) NetzDG) lead to moderate cost increases for the large social network providers already obliged to observe § 3 NetzDG (basis: five). The additions, however, are all formal requirements that can be implemented automatically after a one-time cost (reference to appeal procedures, the possibilities of filing a notice of an offence and, if necessary, an application for prosecution). It is assumed that there will be a one-off expenditure for converting the technical systems of EUR 8 000 each. The estimate is based on the assumption of a programming costs of two person months (134 x 1 x EUR 58.80 = (rounded) EUR 8 000). In addition, the costs for ongoing maintenance of the corresponding systems and procedures increases, which is estimated at half a staff month (high qualification level) annually. This results in the following costs:
5 (providers) x EUR 8 000 = EUR 40 000 one-off (of which information obligations: EUR 40 000),
5 (providers) x EUR 58.80 x 0.5 x 134 = (rounded) EUR 20 000 annually (of which information obligations: EUR 20 000).
The additions in § 3(1)(2) NetzDG are clarifications that do not involve any additional costs for the large providers already covered so far.
dd) Initial implementation of complaint management (§ 3 NetzDG) for newly covered large video sharing platform services
It is assumed that a (large) video sharing platform service provider will initially be covered by the requirements of § 3 NetzDG by way of § 3e(1) and (3) NetzDG. In addition, it is estimated that three small video sharing platform service providers will have to implement at least part of the requirements of § 3 NetzDG (§ 3e(2)(2) NetzDG). There will be a one-time cost for establishing the necessary technical infrastructure. The estimate is associated with uncertainties. It should be kept in mind that the relevant notification and remedial procedures usually already exist. These are only to be refined based on the requirements of the NetzDG.
In the process, the existing (flagging) transmission channels must be refined in accordance with § 3(1)(2) NetzDG. Accordingly, the technical infrastructure for handling complaints (§ 3(2) NetzDG) must be kept available. For large providers who optimise their offerings for different platforms and forms of presentation and provide more complex user interfaces, this will result in higher costs than for small providers. It is assumed that the newly covered large provider will need to purchase IT hardware at a price of EUR 10 000 and will require a one-time programming cost of six person months. In addition, an annual technical support and maintenance costs of four person months is estimated. This results in (the percentage of information obligations included is estimated at 10 per cent):
EUR 10 000 + 134 x 12 x EUR 58.80 = (rounded) EUR 57 000 one-off (of which information obligations: EUR 5 700),
134 x 4 x EUR 58.80 = (rounded) EUR 32 000 one-off (of which information obligations: EUR 3 200).
ee) Initial implementation of complaint management (§ 3 NetzDG) for newly covered small domestic video sharing platform services
The small providers newly covered by § 3e(2)NetzDG only have to implement § 3 NetzDG to a very limited extent (reporting channel, reviewing complaints, removing or blocking obviously unlawful content, providing information about the decision, documentation of the process). It is estimated that costs for the one-time purchase of IT hardware will amount to EUR 2 000. It is also assumed that a one-time programming cost of one person month will be required. In addition, annual technical support and maintenance work is estimated at half a person month per year. This results in an estimate of (the percentage of information obligations included is estimated at 10 per cent):
3 (providers) x EUR 2 000 + 3 (providers) x 134 x 1 x EUR 58.80 = (rounded) EUR 30 000 one-time (of which information obligations: EUR 3 000),
3 (providers) x 134 x 0.5 x EUR 58.80 = (rounded) EUR 11 000 annually (of which information obligations: EUR 1 100).
The costs to the providers newly covered by § 3e(2) NetzDG serves to implement Article 28b AVMSD, so the costs result from a 1:1 implementation of the Directive.
ff) Review of additional complaints regarding unlawful content
In addition, there are costs for the review and further handing complaints about unlawful content. As stated, an additional complaint volume from the providers newly covered as per § 3e NetzDG is assumed to amount to 100 000 complaints about unlawful content per year.
For the further estimates, it has to be taken into account that, according to the transparency reports published to date as per § 2 NetzDG, complaints are dealt with quickly in most cases and rarely require further inquiries (from the complainant or user for whom the content is stored), let alone external assistance from lawyers. In addition, it has been found that reviewing is largely conducted in a staged manner. Obviously unfounded complaints are sorted out in an initial review. If no further breach of internal guidelines (community standards) is evident and the content can therefore not be removed from the provider's perspective (worldwide), better trained referees will have to be charged with the further review.
On this basis, a staged procedure can be adopted for the cost estimate. Since providers are already complaining about unlawful content at this time (for compatibility with the community standards, ‘1st  stage’ of a review), this results in additional testing costs, if the relevant review shows that the complaint is not obviously unfounded and that there is no violation of community standards. It is generously estimated that this is the case in 50 per cent of cases.
For the remaining 50 per cent of the cases (50 000 complaints), additional costs can arise in view of the above. As such, based on the distribution carried out (mostly fast processing times possible), it can be assumed that the remaining complaints can mostly be assessed with reasonable reviewing costs (‘2nd  stage’ of review: averaging 20 minutes) and that an in-depth review (‘3rd stage’ of review: averaging 60 minutes, high level of qualification) is only required in 10 per cent of cases.
This results in the following estimate:
	Stage of review
	2nd stage
	3rd stage

	Qualification level of the reviewers
	moderate
	high

	Absolute number of complaints
	50 000
	5 000

	Review and processing time per complaint in minutes
	20
	60

	Total minutes
	1 000 000
	300 000

	Hours
	16 667
	5 000

	Hourly rate according to Business Section ‘Administrative and support service activities’ 
	23.20
	48.20

	Costs in EUR
	386 667
	241 000

	Total in EUR:
	627 667


The rounded running costs are estimated to be
EUR 630 000 annually.
It is estimated that 10 per cent of the complaints taken into account will be allotted to the providers covered as per § 3e(2) for the purpose of 1:1 implementation of Article 28b AVMSD, so the above-mentioned amount of EUR 63 000 is attributable to the 1:1 implementation of the Directive.
gg) establishment of appeal procedure (§ 3b NetzDG)
The new stipulation in the NetzDG on the appeal procedure is to be implemented by large social networks and by the video sharing platform services covered (§§ 1(2), 3e(2)(2) NetzDG). That is taking the above-mentioned estimates of six large and three small providers into account.
When estimating compliance costs, it must be taken into account that many providers are already using certain, more or less formalised appeal mechanisms and that they will carry out a review of a deletion decision if there is an objection based on the contractual relationship with their users. The existing procedures to that effect are to be refined based on the requirements of the NetzDG.
First of all, the providers have to set up an easily recognisable procedure that enables easy electronic contact for the purpose of appeal. It is estimated that the relevant contact options can be refined with relative ease (for example, contact options in the context of providing information on the removal of content). This assumes a programming cost of one person month for the large providers and half a person month for the small video sharing platform services. This results in the following estimate (in which the costs for the small providers as per § 3e(2) NetzDG are attributable to the 1:1 implementation of the AVMSD):
6 (large providers) x 134 x 1 x EUR 58.80 + 3 (small providers) x 134 x 0.5 x EUR 58.80 = (rounded) EUR 51 000 one-time, in which EUR 4 000 are attributable to the 1:1 implementation of the AVMSD.
hh) review of appeals (§ 3b NetzDG)
Additional compliance costs arise because the providers have to review and handle the appeals as per § 3b(2) NetzDG. The estimation of the number of appeals is associated with uncertainties. However, it is assumed that there will be significantly fewer appeals than complaints about unlawful content. The following estimates assume that an appeal will take place in 10 per cent of the removals or blockings. These assumptions are based on indications of the appeal mechanisms that already exist today. In the Community Standards Enforcement Report, Facebook reports on the worldwide objections (‘appeals’) when making decisions on the compatibility of content with the prohibition of ‘hate speech’ in accordance with the community standards (https://transparency.facebook.com/community-standards-enforcement, accessed 1 March 2020). There are reports of seven million items of content against which measures have been taken from July to September 2020. There was an objection in approximately 1.4 million cases. With regard to ‘violent and graphic content’, measures were taken against roughly 25 million items of content, but there were only around 600 000 objections.
Taking into account the above-mentioned estimates (2 200 000 complaints per year so far, estimated growth of 100 000), a maximum of 230 000 appeals per year should therefore be assumed. Taking into account that appropriate appeal mechanisms already exist and that some cases may also be spam appeals (which already have to be processed and discarded), it is assumed that there will only be additional costs in half of the cases (115 000 appeals).
Since these are all reviews in which a justified initial decision by the provider already exists, the scope of the review will be limited. It is also assumed here that the review can be completed with relatively moderate reviewing and processing costs in the majority of cases. It is estimated that 10 per cent of the remaining cases will require a more time-consuming assessment to ensure that they can be reviewed based on the standards of the NetzDG. This results in the following estimate:
	Stage of review 
	1st stage
	2nd stage

	Qualification level of the reviewers
	moderate
	high

	Absolute number of complaints
	115 000
	11 500

	Review and processing time per complaint in minutes
	20
	60

	Total in minutes
	2 300 000
	690 000

	Total in hours
	38 333
	11 500

	Hourly rate according to Business Section ‘Administrative and support service activities’ in EUR
	23.20
	48.20

	Costs in EUR
	889 333
	554 300

	Total in EUR
	1 443 633


The running costs are estimated to be (rounded)
EUR 1 440 000 annually.
It is estimated that one per cent of the appeals taken into account will be allotted to the providers covered as per § 3e(2) for the purpose of 1:1 implementation of Article 28b AVMSD, so the above-mentioned amount of EUR 14 400 is attributable to the 1:1 implementation of the Directive.
ii) implementation of contractual agreements by video sharing platform services (§ 3e(4) NetzDG)
The updating of the contractual terms required by § 3e(4) NetzDG requires a minor one-time cost, which is estimated at 80 employee hours (high qualification level, hourly rate according to Business Section ‘Administrative and support service activities’). Assuming five affected providers (one social network provider, which will also be covered as a video sharing platform service in the future, four newly covered video sharing platform services), this results in an expense of:
EUR 48.20 x 80 x 5 = (rounded) EUR 19 000 on a one-time basis.
Of the five providers taken into account, an estimated three fall under § 3e(2) NetzDG, the costs of which can be attributed to the 1:1 implementation of Article 28b AVMSD (3/5 x 19 000 = EUR 11 400).
jj) requests for information by the supervisory authority (§ 4a(3) NetzDG)
On the basis of § 4a(3) NetzDG, requests for information from the competent authority under § 4 NetzDG will be made in the future, which must be fulfilled by the providers. It is assumed that an average of 15 procedures to this effect will be carried out each year. It is estimated that responding to the requests for information will require an average of 20 employee hours (high level of qualification, hourly rate according to Business Section ‘Administrative and support service activities’). This results in costs of:
EUR 48.20 x 15 x 20 = (rounded) EUR 14 000 annually (of which information obligations: EUR 14 000 annually).
It is estimated that a request for information will affect a provider falling under § 3e(2) NetzDG such that a rounded amount of EUR 1 000 can be assumed for the 1:1 implementation of Article 28b AVMSD.
kk) Other process agents and authorised recipients (§ 5 NetzDG)
The additions to the wording of § 5 NetzDG lead to only negligible additional costs for the social network providers already included in the NetzDG. The addition to § 5(1) NetzDG is a clarification of the previous legal situation. The central one-off designation of the (already named) authorised recipients towards the Federal Office of Justice only requires negligible compliance costs.
Additional costs arise because foreign video sharing platform service providers have to initially appoint their domestic contact persons as per § 5 NetzDG. An estimated total of 100 additional deliveries and requests for information each year and a resulting (additional) costs averaging 20 employee hours each (high level of qualification, hourly rate according to the Business Section ‘Administrative and support service activities’) results in the following costs (when estimated that half of the costs is attributed to official information requests which must be taken into account in this regard as per § 5(2) NetzDG):
EUR 48.20 x 100 x 10 = (rounded) EUR 48 000 annually (of which information obligations: EUR 24 000).
ll) increased disclosures of information on the basis of § 14(3) TMG
The addition to § 14(3) TMG leads to additional costs because it can be assumed that the telemedia service providers covered will have to provide information to parties concerned more often than before. However, costs are only minimal, since the costs of the judicial process are not to be borne by the provider (§ 14(4)(6) TMG). It should be taken into account that the additional costs of the providers is then limited to disclosing information at the behest of a court order in individual cases, which means that no more content review decisions need to be made. It is expected that 500 additional information disclosures will be made annually. The estimated number is associated with uncertainties, since the exact number of procedures previously carried out on the basis of § 14(3) TMG is not known. From the published court decisions on § 14(3) TMG, however, it follows that the provision will be used to a significant extent. It is also assumed that the additional information disclosures will require an average of one employee hour (medium level of qualification, hourly rate according to Business Section ‘Administrative and support service activities’). This results in additional costs of:
EUR 23.20 x 500 x 1 = (rounded) EUR 12 000 annually.
Of which bureaucratic costs arising from obligations to provide information:
The total compliance costs of the information obligations are estimated at:
EUR 135 700 one-time.
EUR 134 300 annually.
c) Compliance costs for administration
The Draft will result in compliance costs for the Federal Government for the fulfilment of the associated new tasks. However, the additional costs caused by the Draft are offset by savings effects in the previous fulfilment of tasks by the Federal Office of Justice in the field of the NetzDG:
	Function and service
	Total processing time (hours)
	Hourly labour costs (EUR)
	Compliance costs (EUR)

	Additional costs for FOJ:
	
	
	

	Professional grade service
	11 304.86 
	65.4
	739 337.58

	Executive grade service
	9 642.48
	43.4
	418 483.78 

	Mid-level service
	2 564.40
	31.7
	81 291.48

	Total:
	
	
	1 239 112.84

	
	
	
	

	Additional costs for FMJCP:
	
	
	

	Professional grade service
	1 678.60
	65.4
	109 780.44

	
	
	
	

	Total additional costs:
	
	
	1 348 893.28

	
	
	
	

	Savings for FOJ:
	
	
	

	Professional grade service
	- 2 039
	65.4
	-133 379.94

	Executive grade service
	- 3 240
	43.4
	- 140 619.99 

	Mid-level service
	- 312
	31.7
	- 9 906.13

	Total savings
	
	
	-283 906.06 

	Additional costs balance (taking savings into account)
	
	
	1 064 987.22


The necessary manpower corresponds to the additional costs (rounded) as follows:
	
	new posts required (rounded)

	FMJCP:
	1 professional grade
	Policy officer

	FOJ:
	1 professional grade
	Head of unit

	
	4.5 professional grade
	Policy officer

	
	4 executive grade
	Case processor

	
	1.5 mid-level 
	Office, office clerk


aa) additional costs for the Federal Ministry of Justice and Consumer Protection:
The Federal Ministry of Justice and Consumer Protection exercises specialist and legal supervision over the Federal Office of Justice, insofar as it acts as the competent authority under the NetzDG. It is estimated that the additional tasks of the Federal Office also increase the scope of specialist and legal supervision.
Taking into account the newly recorded providers, new requirements in the NetzDG and the new injunction proceedings, it is assumed that additional costs will be incurred. It is estimated that in a large number of cases this will only result in minor costs, in another 10 cases it will produce moderate costs (example: coordination on requests for information) and in 10 further cases will generate considerable costs (example: injunction proceedings for complaint management). This results in the following cost estimate:
	
	Number of cases
	Processing time per case (h)
	Total processing time (h)
	Hourly labour costs
	Compliance costs (EUR)

	simple cases
	80
	3
	240
	65.4
	15 696

	medium cases
	10
	30
	300
	65.4
	19 620

	extensive cases
	10
	100
	1 000
	65.4
	65 400

	Total 
	100
	
	1 540
	65.4
	109 780.44


bb) Additional costs for the Federal Office of Justice:
In addition, additional costs are required for the federal administration due to additional tasks at the Federal Office of Justice.
The estimate of the specific compliance costs based on the assumptions presented is based on an estimate by the Federal Office of Justice, which is based on the draft bill.
On the one hand, this is based on the actual assumptions presented under A. VI. 4. b). In addition, it is assumed that with an estimated seven social network providers and one video sharing platform service provider, the Federal Office of Justice will in the future have at least an initial suspicion that the number of users as per § 1(2) NetzDG will be exceeded, meaning that correspondingly complex supervisory and fine proceedings (e.g. concerning the obligations under §§ 2 and 3 NetzDG) will have to be initiated. As a precaution, the estimated number exceeds the previous estimate of the number of large providers actually covered by the NetzDG. The background to this is the assumption that, with more providers, there might be an initial suspicion that the provider might fall under the NetzDG (without being exempt from the compliance requirements as per § 1(2) NetzDG) than is actually the case, but there is a corresponding administrative burden for checking the initial suspicion.
In addition, it is based on the assumption that, due to future supervisory procedures (§ 4a NetzDG), there will be fewer fine proceedings in the future than before. This is based on the assumption that deficits in the implementation of the Act will increase and be resolved more quickly as a result of future supervisory procedures.
(1) Information procedure (§ 4a(3) NetzDG)
In the future, the Federal Office of Justice will be able to request information from providers in accordance with § 4a(3) NetzDG, including the number of registered users in Germany and the complaints received about unlawful content in the past calendar year. It is estimated that an average of 15 requests for information will be made each year.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	15
	Policy officer, professional grade
	0.0775
	510
	7 650

	15
	Case officer, executive grade
	0.0319
	210
	3 150

	15
	Office, mid-level
	0.0137
	90
	1 350


(2) Reporting obligations (§ 2 NetzDG): Greater scope of examinations in fine proceedings already to be conducted based on the current legal situation
The scope of examinations for the Federal Office of Justice is increased by supplementing the transparency obligations in § 2(2) NetzDG, since compliance with other requirements is to be checked in the administrative fine proceedings already required in the previous legal situation (§ 4(1)(1) NetzDG) with regard to the seven networks potentially subject to reporting duties under § 2 NetzDG.
Taking into account the assumption of the acceptance of the necessary administrative fine proceedings, additional costs are assumed in seven administrative fine proceedings per year, in which the increased examination costs are incurred.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	7
	Policy officer, professional grade
	0.0667
	940
	6 580

	7
	Case officer, executive grade
	0.0511
	720
	5 040

	7
	Office, mid-level
	0.0043
	60
	420


(3) Reporting obligations (§ 2 NetzDG): Additional fine proceedings due to new providers
In addition, it is assumed that, due to § 3e(1) NetzDG, one new video sharing platform service provider is estimated to be subject to the reporting obligations under § 2 NetzDG, so it can be assumed that there will be two new transparency reports to be checked annually. As a precaution, it is also assumed that fine proceedings will have to be carried out once a year on average.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	1
	Policy officer, professional grade
	0.0654
	6 457.5
	6 457.5

	1
	Case officer, executive grade
	0.0430
	4 242
	4 242


(4) Reporting obligations (§ 2 NetzDG): Supervisory procedure (content of transparency reports)
In the future, the Federal Office of Justice will be able to take necessary measures as part of the supervisory authority pursuant to § 4a(2) NetzDG, which includes, in particular, requiring providers to remedy violations. Procedures to that effect are not possible under the existing NetzDG. Therefore, they taken into consideration for the first time for the potentially seven (in the sense of an initial suspicion) providers plus the newly covered large video sharing platform service provider. It is therefore assumed that for eight providers, there will at least be an initial suspicion that there will be a reporting obligation as per § 2 NetzDG, and that eight corresponding supervisory procedures should be assumed annually.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	8
	Policy officer, professional grade
	0.3624
	4 470
	35 760

	8
	Case officer, executive grade
	0.3405
	4 200
	33 600

	8
	Office, mid-level 
	0.1897
	2 340
	18 720


(5) Reporting obligations (§ 2 NetzDG): Supervisory procedure (publication modalities)
Finally, it has to be taken into account that, in the future, the Federal Office of Justice will have to check whether the transparency reports according to § 2(1)(2) NetzDG have been sufficiently published on their own homepage as part of the supervision according to § 4a(2) NetzDG.
Eight corresponding procedures per year on average are being assumed (according to the under estimated number of cases A. VI. 4. c) bb) (4)). According to an estimate by the Federal Office of Justice, this results in the additional costs shown below:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	8
	Policy officer, professional grade
	0.0973
	1 200
	9 600

	8
	Case officer, executive grade
	0.0803
	990
	7 920

	8
	Office, mid-level 
	0.0486
	600
	4 800


(6) Procedure for submitting complaints about unlawful content (§ 3(1)(2) NetzDG): Additional fine proceedings for newly covered providers
It is estimated that one large video sharing platform service will be newly covered by § 3e NetzDG which is not exempt from the obligations as per § 1(2) NetzDG in accordance with § 3(1)(2) NetzDG. In addition, it is estimated that three (small) German providers will be covered for the first time, who, even with fewer than two million registered users in Germany, must meet the requirements of § 3(1)(2) NetzDG.
Failure to comply with the relevant requirements can result in fine proceedings pursuant to § 4(1)(3) NetzDG. Taking into account the above explanations on the prognosticated number of fine proceedings under the NetzDG, an average of two additional proceedings per year is assumed.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	2
	Policy officer, professional grade
	0.0906
	4 470
	8 940

	2
	Case officer, executive grade
	0.0851
	4 200
	8 400

	2
	Office, mid-level 
	0.0474
	2 340
	4 680


(7) Procedure for submitting complaints about unlawful content (§ 3(1)(2) NetzDG): Supervisory procedure
In addition, the Federal Office of Justice will in the future have to take the necessary measures in accordance with § 4a(2) NetzDG as part of its function as a supervisory authority, including, in particular, requiring providers to remedy violations of § 3(1)(2) NetzDG.
It is assumed that in the future the requirement will potentially have to be met by 11 providers or that the Federal Office of Justice will see sufficient initial suspicion in many cases (potentially seven previously covered providers, one covered registered large and three newly covered small video sharing platform service providers).
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	11
	Policy officer, professional grade
	0.9631
	8 640
	95 040

	11
	Case officer, executive grade
	0.4648
	4 170
	45 870

	11
	Office, mid-level 
	0.2608
	2 340
	2 5740


(8) Handling complaints about unlawful content (§ 3(1)(1) NetzDG): Additional individual reports (remove/block)
It is assumed that, in the future, one more video sharing platform service provider as well as three small domestic providers as per § 3e(1)(2) or (3) in conjunction with § 3(1)(1) NetzDG will be an effective and transparent procedure for dealing with complaints about unlawful content.
Therefore, an increase in the number of reports to the Federal Office of Justice can be assumed due to the fact that the complainants wrongly failed to remove content. A moderate increase of 10 per cent is estimated here in comparison with the corresponding individual reports received so far (in 2018: 684; in 2019: 518), i.e. by 60 cases (rounded).
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below because of the need to examine these individual cases:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	60
	Policy officer, professional grade
	0.3283
	540
	32 400

	60
	Case officer, executive grade
	0.3648
	600
	36 000

	60
	Office, mid-level 
	0.1094
	180
	10 800


(9) Handling complaints about unlawful content (§ 3(1)(1) NetzDG): Additional systemic failure checks (remove/lock)
The Federal Office of Justice has already been reviewing whether individual reports on content that has not been removed or that has not been blocked are indications of a systemic failure to handle complaints about unlawful content, so that a violation of the organisational obligation as per § 3(1)(1) NetzDG comes into consideration.
It is estimated that, based on an additional 60 individual reports that content has not been removed or blocked, it is estimated that every two years there will be indications of systemic failure in the decision as to whether to remove or block content, and that a corresponding check will have to be carried out.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below because of the need to examine these individual cases each year:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	0.5
	Policy officer, professional grade
	0.0142
	2 800
	1 400

	0.5
	Case officer, executive grade
	0.0027
	540
	270

	0.5
	Office, mid-level 
	0.0023
	450
	225


(10) Handling complaints about unlawful content (§ 3(1)(1) NetzDG): Additional individual reports (new notice obligations)
Due to the additions to § 3(2)(2)(5)(b) NetzDG (obligation to give notice of the possibility of an appeal) as well as § 3(2)(2)(5)(c) NetzDG (notice of the possibility of filing a notice of an offence), the Federal Office of Justice will receive additional individual reports, according to which providers would have violated these very requirements. Since it is more a matter of supplementary obligations, the number of individual reports (estimated: 50 each per year) is assumed to be rather low.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below because of the need to examine these individual cases each year:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	100
	Policy officer, professional grade
	0.4864
	480
	48 000

	100
	Case officer, executive grade
	0.5472
	540
	54 000

	100
	Office, mid-level 
	0.1824
	180
	18 000


(11) Handling complaints about unlawful content (§ 3(1)(1) NetzDG): Additional systemic failure checks (new notice obligations)
In addition, there may be indications that the new notice obligations pursuant to § 3(2)(2)(5)(b) and (c) NetzDG have been violated in a systematic manner, meaning that a violation of § 3(1)(1) NetzDG may be at hand and that the Federal Office of Justice may need to take action on the basis of § 4a(2) NetzDG (supervision) or on the basis of § 4(1)(2) NetzDG (administrative offence). According to the assumption of only a few estimated individual reports (see above), i.e. a few only a few indications to be checked for systemic failure, it is assumed that every new notice obligation may result in a systemic failure to be checked every two years, meaning that there is an average of one case each year, which results in the following additional costs:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	1
	Policy officer, professional grade
	0.0284
	2 800
	2 800

	1
	Case officer, executive grade
	0.0055
	540
	540

	1
	Office, mid-level 
	0.0046
	450
	450


(12) Handling complaints about unlawful content (§ 3(1)(1) NetzDG): Supervisory procedure
It is estimated that on average supervisory procedures (§ 4a(2) NetzDG) will have to be initiated in 11 cases each year concerning the obligation to have an effective and transparent procedure for handling complaints about unlawful content (§ 3e(1) and (2) and/or (3) in conjunction with § 3(1)(1) NetzDG). This is based on the estimate that with eight large providers (seven potentially large providers previously covered and one newly covered large provider), there may be am initial suspicion that they offer a social network and/or video sharing platform service without being exempt from the obligation as per § 3 NetzDG in accordance with § 1(2) NetzDG. In addition, it is estimated that three small providers will have to implement § 3 NetzDG in some cases on the basis of § 3e(2) NetzDG.
The corresponding procedures are complex because they require a review of the organisational implementation of the requirements for the complaints procedure. According to an estimate by the Federal Office of Justice, this results in the following additional costs each year:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	11
	Policy officer, professional grade
	0.9631
	8 640
	95 040

	11
	Case officer, executive grade
	0.4648
	4 170
	45 870

	11
	Office, mid-level 
	0.2608
	2 340
	25 740


(13) Appeal procedure (§ 3b NetzDG): Supervisory procedures and fine proceedings on the contact option requirement
Due to the requirements for the appeal procedure (§ 3b NetzDG), the social network providers will have to provide an easily recognisable procedure in the future which enables easy electronic contact and direct communication (for the purpose of filing an appeal), § 3b(1)(3) NetzDG .
The Federal Office of Justice will have to check this as part of its supervisory powers. Since this is a relatively easy requirement to implement, it is only estimated that three procedures to this effect will be necessary each year.
According to an estimate by the Federal Office of Justice, this results in the following additional costs each year:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	3
	Policy officer, professional grade
	0.2627
	8 640
	25 920

	3
	Case officer, executive grade
	0.1268
	4 170
	12 510

	3
	Office, mid-level 
	0.0711
	2 340
	7 020


It is also possible that the Federal Office of Justice must also pursue violations of § 3b(1)(3) NetzDG in administrative fine proceedings, § 4(1)(3) NetzDG. It is estimated that only half the number of administrative fine proceedings will be required. The costs for each procedure will be moderate, since the essential steps in the investigation will already take place in the supervisory procedure.
According to an estimate by the Federal Office of Justice, this results in the following additional costs each year:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	1.5
	Policy officer, professional grade
	0.0474
	3 120
	4 680

	1.5
	Case officer, executive grade
	0.0447
	2 940
	4 410

	1.5
	Office, mid-level 
	0.0251
	1 650
	2 475


(14) Appeal procedure (§ 3b NetzDG): Checking individual reports about incorrect handling on the part of the provider
Based on the requirements for the appeal procedure (§ 3b NetzDG), the social network providers will have to inform the opposing party (user or complainant) about the content of the appeal in the future, if they want to remedy an appeal. Furthermore, the review decision will have to be justified on a case-by-case basis. Users or complainants can report any deficiencies to the Federal Office of Justice. Taking into account the previous figures for individual reports due to non-deletion/non-removal, it is estimated that only a moderate amount (50 per requirement, i.e. a total of 100) of corresponding individual reports which must be checked by the Federal Office of Justice will be received.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below because of the need to examine these individual cases each year:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	100
	Policy officer, professional grade
	0.5168
	510
	51 000

	100
	Case officer, executive grade
	0.5776
	570
	57 000

	100
	Office, mid-level 
	0.1824
	180
	18 000


(15) Appeal procedure (§ 3b NetzDG): Provision of appeal procedures, supervisory procedures and fine proceedings
A violation of the organisational requirement for conducting an appeal procedure comes into consideration if the appeals are handled incorrectly in a systematic manner. Based on the estimate of only relatively few individual reports, it is assumed that each requirement (information which may be required from the other side, case-by-case justification) will only give rise to one systemic failure every two years on average (number of cases 0.5 per year, respectively, total number of cases 1 per year).
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below for the performance of supervisory procedures each year:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	1
	Policy officer, professional grade
	0.0876
	8 640
	8 640

	1
	Case officer, executive grade
	0.0423
	4 170
	4 170

	1
	Office, mid-level 
	0.0237
	2 340
	2 340


In the case of the possible systemic deficits in the provision of the appeal procedure which have just been explained, the holding of fine proceedings also comes into consideration. It is estimated here that one procedure has to be carried out each year on average. Since the decisive findings should already result from the supervisory process, the workload is rather moderate.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below each year:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	1
	Policy officer, professional grade
	0.0284
	2 800
	2 800

	1
	Case officer, executive grade
	0.0058
	570
	570

	1
	Office, mid-level 
	0.0046
	450
	450


(16) Arbitration (§ 3c NetzDG): Recognition and supervision of arbitration bodies, mediation, provision of information
In the future, the Federal Office of Justice will have to decide on the recognition of arbitration bodies in accordance with § 3c(1) NetzDG. It is assumed that one corresponding procedure is to be carried out each year on average.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below each year:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	1
	Policy officer, professional grade
	0.0100
	990
	990

	1
	Case officer, executive grade
	0.0152
	1 500
	1 500

	1
	Office, mid-level 
	0.0006
	60
	60


In the future, the Federal Office of Justice will also carry out supervision of recognised arbitration bodies in accordance with § 3c(2)(2) NetzDG. It is assumed that no more than two corresponding procedures will have to be carried out each year.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below each year:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	2
	Policy officer, professional grade
	0.0018
	90
	180

	2
	Case officer, executive grade
	0.0249
	1 230
	2 460

	2
	Office, mid-level 
	0.0018
	90
	180


In the future, the Federal Office of Justice will also carry out official arbitration in accordance with § 3f NetzDG. The official arbitration body is only responsible for certain disputes if arbitration under private law does not come into consideration, § 3f(1)(3) NetzDG. It is therefore assumed that no more than 10 corresponding procedures will have to be carried out each year.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below each year:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	10
	Policy officer, professional grade
	0.0547
	540
	5 400

	10
	Case officer, executive grade
	0.0274
	270
	2 700

	10
	Office, mid-level 
	0.0122
	120
	1 200


Finally, the Federal Office of Justice will provide information on arbitration in order to comply with the requirements for arbitration.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below each year:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	1
	Case officer, executive grade 
	0.0109
	1 080
	1 080


(17) Consultation procedure for foreign video sharing platform services (§ 3e(3) NetzDG)
In the future, the Federal Office of Justice will also conduct consultation procedures with other Member States (because of providers based there) and with the European Commission on the basis of § 3e(3)(3) NetzDG in conjunction with § 3(5)(1) TMG. It is estimated that this will be the case in three cases each year.
This results in additional costs, since in these cases the prerequisites of § 3(5) TMG must be checked within the scope of the supervisory powers and authorities.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below each year:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	3
	Policy officer, professional grade
	0.2608
	8 580
	25 740

	3
	Case officer, executive grade
	0.0648
	2 130
	6 390

	3
	Office, mid-level 
	0.0182
	600
	1 800


In each case, the necessary correspondence and responses will have to be translated in the consultation process according to § 3(5) TMG, meaning that 12 translation cases can be assumed.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below each year:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	12
	Policy officer (Language Service), professional grade
	0.0547
	450
	5 400

	12
	Office clerk (Language Service), mid-level 
	0.0300
	247
	2 964


(18) Other supervisory procedures and specific tasks
It is assumed that the Federal Office of Justice will conduct supervisory procedures and injunction proceedings on the basis of § 4a(1) and (2) NetzDG to eliminate possible violations of further provisions of the NetzDG. On the one hand, this affects the requirements pursuant to § 5 NetzDG. It is assumed here that it is estimated that three supervisory procedures will have to be conducted in connection with the domestic process agent as per § 5(1) NetzDG and in connection with the authorised recipient as per § 5(2) NetzDG. In addition, an estimated five procedures on compliance with the reporting obligation pursuant to § 3a NetzDG are expected each year, as well as one procedure each year in connection with the requirement pursuant to § 3e(4) NetzDG for the arrangement of certain prohibitions of dissemination.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below each year:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	12
	Policy officer, professional grade
	0.5618
	4 620
	55 440

	12
	Case officer, executive grade
	0.3940
	3 240
	38 880

	12
	Office, mid-level 
	0.0584
	480
	5 760


In the future, the Federal Office of Justice will also maintain a list of authorised recipients as per § 5(2)(4) and (5) NetzDG and provide information to domestic law enforcement authorities. A total of 20 procedures per year are assumed.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below each year:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	10
	Office, mid-level 
	0.0061
	60
	600


Finally, the Federal Office of Justice will in the future review and, if necessary, issue auxiliary provisions when deciding on the recognition of self-regulation bodies as per § 3(7)(2) NetzDG. It is assumed that this is required in one procedure each year on average.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below each year:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	1
	Policy officer, professional grade
	0.0030
	294
	294

	1
	Case officer, executive grade
	0.0002
	21
	21


After all, in the future, the Federal Office of Justice will have to monitor compliance with the information and reporting obligations of the self-regulation bodies and/or will have to receive the relevant information.
According to an estimate by the Federal Office of Justice, this results in the additional costs shown below each year:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	1
	Policy officer, professional grade
	0.0009
	90
	90

	1
	Case officer, executive grade
	0.0465
	4 590
	4 590

	1
	Office, mid-level 
	0.0204
	2 010
	2 010


(19) Head of supervisory unit, cross-sectional tasks
In the future, the Federal Office of Justice will have to carry out a significant number of supervisory procedures and injunction proceedings, § 4a(1) and (2) NetzDG. These procedures are aimed at determining the existence of a violation of the NetzDG and then taking the necessary measures to remedy the violation in a forward-looking manner. These are to be distinguished from fine proceedings that have already been used to repressively punish an administrative offence under § 4(1) NetzDG. The procedures should be separated in an organisational manner. This also takes into account that certain information obtained in the supervisory procedure may not be used in the fine proceedings (§ 4a(3) NetzDG). It is therefore necessary to set up another unit in addition to the two units that were previously in the Federal Office of Justice (competent for questions of principle and for fine proceedings under the NetzDG). An additional head of unit is required. This results in the following costs:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	1
	Head of unit, professional grade
	1
	98 683
	98 683


In addition, the new tasks will result in considerable additional costs in the area of IT tasks (operational application management, formal description of technical requirements, planning and cooperation in the event of future changes due to technical and technical requirements, technical fine-tuning with contracted service providers, etc.). According to the estimate of the Federal Office of Justice, an additional executive grade post is required:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	1
	Case officer, executive grade
	1
	98 683
	98 683


Finally, the new tasks resulting from the NetzDG also increase the costs required for cross-sectional tasks in the Federal Office of Justice (personnel, organisation, budget, internal service, property management, legal advisory etc.). The additional requirements are estimated as follows:
	Number of cases
	Function and service
	Manpower
	Average workload in minutes per case
	Total workload in minutes

	0.42
	Policy officer, professional grade
	0.4200
	98 683
	41 447

	1
	Case officer, executive grade
	1.0000
	98 683
	98 683


(20) Savings in the fulfilment of tasks under the previous NetzDG and consideration of reduced requirements in the area of the previous NetzDG
The additional compliance costs resulting by the Draft are offset by the fact that savings effects will occur in the area of the tasks required under the previous NetzDG. This is based on the assumption that, due to the new supervisory procedures to be carried out on the basis of § 4a(2) NetzDG and the enactment of orders to remedy deficits there, the need to carry out fine proceedings will decrease. On the one hand, initiation will have to be refrained from if a previous supervisory procedure has already determined that a violation of the NetzDG is not at hand. On the other hand, the supervision will result in violations of the NetzDG being remedied more quickly and, moreover, the initiation of fine proceedings being refrained from for reasons of convenience (estimated: in half of the previous cases).
According to an estimate by the Federal Office of Justice, there will be savings effects as follows:
	Function and service
	Total processing time in hours
	Hourly labour costs (EUR)
	Hourly material costs
	Compliance costs (EUR)

	Professional grade service
	2 039.45
	65.4
	-
	133 379.94

	Executive grade service
	3 240.09
	43.4
	-
	140 619.99

	Mid-level service
	312.50
	31.7
	-
	9 906.13

	 Total
	
	
	
	283 906.06


Additional costs
The proposed changes also incur costs for the state judicial administrations and courts.
It is therefore to be expected that, due to the newly introduced supervisory powers of the Federal Office of Justice, there will be an average of five administrative court proceedings per year in which the legality of an injunction is disputed. Each of these procedures is likely to be more complex, resulting in a generous estimate of an additional staff requirement of 0.2 R1 posts.
Furthermore, it is assumed that corresponding information procedures will increasingly be sought due to the new arrangement in § 14(3) and (4) TMG. 250 additional procedures are expected each year in this case. However, the future combination of information and the corresponding obligation will also result in savings (the process no longer has to be carried out in two stages). An additional requirement of 0.5 R1 posts is estimated.
The overall estimate is as follows:
	Function and service
	Posts
	Personnel costs per post per year, including flat-rate material expenses (EUR)
	Labour costs, total (EUR)

	R1
	0.7
	approx. 90 000.00
	63 000 


Total: EUR 63 000.
Other legal consequences
The draft has implications for equality policy. The draft shall contribute to combating in a more effective manner on social network platforms discrimination also on account of sex as a result of hate crime and other criminal content.
Time limitation; evaluation
The Act will be evaluated no later than five years after it has entered into force. This is to determine whether and to what extent the intended effects on the providers recorded have been achieved. This includes, in particular, the questions as to whether the required information content of the transparency reports has been achieved, the reporting channels for the transmission of complaints about unlawful content have been designed in accordance with the clarifications in § 3(1)(2) NetzDG and whether the possibilities for settling disputes with the providers have improved. Furthermore, it should also be examined how the compliance costs for businesses and administration have developed and whether this development is in reasonable proportion to the regulatory effects identified. The evaluation will include investigating any unintentional side-effects and the acceptance and practicability of the regulations.
The extent to which the objectives of the Act are achieved will have to be determined on the basis of various criteria. As part of the evaluation, it is to be examined in particular which changes the providers make in the design of the reporting channels for the transmission of complaints about unlawful content. Furthermore, it must be examined whether the transparency reports have been supplemented and what information has been added. It should also be taken into account whether and to what extent appeal procedures and arbitration bodies are used and to what extent the process agent are used to assert reinstatement claims in accordance with § 5(1) NetzDG. Another criterion will be whether the new arrangement of the information procedure as per § 14(3) and (4) TMG leads to the corresponding information disclosures being clarified in a uniform procedure.
The evaluation should be based on various data sources. Important findings will emerge from the Federal Office of Justice's investigations and procedures. Finally, feedback from the groups concerned, in particular the social network providers and video sharing platform services, as well as those affected by unlawful content or their representatives or corresponding organisations is of particular relevance. Feedback from law enforcement agencies, the evaluation of judicial decisions and knowledge from the ranks of science and research are also of relevance. Empirical studies should be taken into account to a suitable extent.
A time limitation on the Act is not envisaged. It is taken into account that the amendments to the NetzDG partly serve to implement the AVMSD and that the additions are aimed at eliminating temporary deficits that are not foreseeable.
B. Specific part
Re Article 1 (amending the Network Enforcement Act)
Re point 1
Smaller social networks are exempt from the obligations under § 3 NetzDG (handling complaints about unlawful content). This should be maintained. In this respect, it must be made clear that the proposed supplementation of the NetzDG by the addition of an appeal procedure (§ 3b NetzDG in the present draft), which is based on the obligations under § 3 NetzDG, does not apply to the smaller social networks as defined by § 1(2) NetzDG.
Re point 2
Re (a)
Given their great importance for the formation of public opinion and for social discourse and the factual dependence of many citizens on large social networks for communication and discourse, their providers have a special responsibility. This also applies to the question of how the content disseminated there is handled and how the private providers create transparency for the general public. In particular, it is of considerable public concern how the provider deals with complaints about unlawful content and how decisions about restrictions on the dissemination of content are made. This results in information on the extent to which criminal content is disseminated and reported, how providers handle it and what costs are being taken to protect freedom of expression when examining the relevant reports.
The supplementation of § 2(2) NetzDG by addition a new obligation to provide information in accordance with point 2 will make it necessary in the future to report, among other things, on the basic principles of the functioning of procedures for the automated detection of content that should be removed or blocked (after further review, if necessary). Large social network providers report that some of the methods are already in use today. Thus the new obligation to provide information neither calls for the use of appropriate systems, nor does the NetzDG require such use elsewhere (the NetzDG does not entail an obligation to delete copies or to filter uploads). The NetzDG also makes no statement about the permissibility of the application of such procedures.
The transparency requirement covers content, the dissemination of which may violate criminal standards or other laws, as well as content which, from the provider's perspective, violates the contractual relationships with the users. This takes into account that reports have been made in the recent past that significant progress has been made in the automated detection of correspondingly prohibited content and that the public should be informed about this at a central point. The statements of large providers indicate that a large part of removals due to violation of their own community standards or so-called community guidelines is due to the automated detection of content (for a representation, see YouTube: https://transparencyreport.google.com/youtube-policy/removals?hl=de; and Facebook for content classified as ‘hate speech’: https://transparency.facebook.com/community-standards-enforcement#hate-speech). So far, the general public has largely been unaware of the use, scope and functionality of the corresponding processes. In view of the special importance of the large social network providers covered by § 2 NetzDG for the public discourse of the citizens on the internet, there is considerable interest among society as a whole in the background and functioning of corresponding automated processes.
It is necessary to report on the type of processes used, e.g. any technical systems. It is also necessary to report on the basic principles of the functioning of the procedures. Basic aspects of the functionality include information about the criteria used to find the content to be found, whether the systems are self-learning and how the use is controlled. Range information includes in particular information about which content categories (e.g. text, images, etc.) and which definable parts of the service are recorded.
The selection of any training data of the systems used, if applicable, plays a decisive role for the functionality. Providers should therefore also provide general information about the selection and quality of the training data so that any discriminatory effects can be identified.
The information on the verification of the results of corresponding procedures by the provider should contain information as to whether and which procedures the provider uses for quality assurance or evaluation, and which goals are to be pursued. This may include measures to prevent discrimination based on certain characteristics. It is also necessary to state the extent to which any results are checked, in particular to what extent employees are involved (‘human oversight’).
Since this is information for a broad public, the information can only be basic information in a form that is generally understandable. Business secrets do not need to be revealed.
In addition, an important fundamental concern is that science and research can understand the use of procedures for the automated recognition of content on the platforms relevant to public discourse. § 2(2)(2) NetzDG therefore provides that the providers report whether and to what extent people from science and research are given appropriate insight.
Due to the new version of the previous duty to provide information in accordance with § 2(2)(2) NetzDG in a revised § 2(2)(3) NetzDG, in the future it will also be necessary to report on the course of the examination of complaints about unlawful content, in particular in which order and according to which testing standards (for Community guidelines or so-called community standards and legal requirements) checking is conducted.
Re (b)
These are consequential amendments.
Re (c)
The addition in § 2(2)(7) NetzDG makes it clear that the total amount of content deleted or blocked due to complaints about unlawful content must also be stated.
In addition, the reporting obligation is supplemented so that the number of cases must be reported in which deletion or blocking due to a complaint about unlawful content is already due to a recognised violation of the contractual relationships between the social network provider and the user (such as violations of so-called community guidelines). There has not been any reporting obligation to that effect until now. The aim, in conjunction with the change in § 2(2)(3) NetzDG, is to gain more clarity as to how providers handle complaints about unlawful content internally and for what reasons content is removed or blocked.
The newly introduced reporting obligation only applies to cases in which a complaint about unlawful content has been lodged, has actually been checked based on the standards of the contractual relationship and has already led to the deletion or blocking of this check.
Re (d)
The revised wording of the previous § 2(2)(8) NetzDG in § 2(2)(9) NetzDG clarifies that the differentiated presentation of the periods (within 24 hours, within 48 hours, within a week, at a later date) between receipt of the complaint and removal or blocking should be clear for all complaints received in the reporting period. This provides (without differentiation based on the reason for the complaint or based on the complainant) an overview of the timeframe within which all complaints were processed, if they resulted in removal or blocking.
In addition, such an overview of all complaints received in the reporting period (without specification based on the reason for the complaint) should be differentiated based on the complainant in question (user or complaint office).
In addition, an overview of user complaints, broken down by time period, should be broken down according to the reason for the complaint. Finally, such an overview should also be given for complaints from complaint offices, broken down according to the reason for the complaint.
Re (e)
This is an editorial amendment.
Re (f)
§ 2(2)(11) NetzDG introduces a further obligation to provide information. It is necessary to report on appeals from complainants and the users affected by removal or blockages and their handling by the social network providers. In particular, the number of appeals according to § 3b NetzDG and the number of cases in which remedial action was taken, i.e. an original decision (e.g. to remove or not to remove content), were revised. § 2(2)(11) NetzDG thus supplements the appeal procedure newly introduced by § 3b NetzDG with information on transparency.
Feedback has revealed that criminal hate speech is often directed against certain groups. Women and minorities in particular are affected by hate speech in a special manner. For example, women are exposed to sexist harassment and threats of rape. This represents a particularly serious violation of personal rights and often has massive physical and psychological effects as violence exerted using digital means. Prominent cases of politicians, journalists or internet activists clearly show that gender-based degradation and threats are of particular importance. Minorities can also be particularly affected or the target of hate speech. Such a goal of criminal hate speech also increases the potential intimidation effects, which in turn particularly endanger peaceful coexistence in a free, open and democratic society.
It is important to gain knowledge about specific concerns. This involves a widespread call to improve the detection of such things as misogynistic or sexist motives for evidence of such hate crime and thus the ability to counter the degradation of people in a more targeted manner. Therefore, it is also important to know whether the removed or blocked content is noticeably linked to the relevant personal characteristics. It is also reported that unlawful content is sometimes distributed in a coordinated manner, for example via the coordinated posting of posts directed against a specific person, possibly with the aim of suggesting a purported opinion-forming power or to achieve intimidation effects. Improved information about the relevant background is important in order to better classify the dissemination of unlawful content and to be able to respond to it in a more targeted manner.
Independent scientific studies can primarily provide particularly reliable and in-depth knowledge of those affected by unlawful content, the type of content disseminated, as well as the structures of the perpetrators. The promotion of such projects is therefore an important concern. It also depends on whether the providers grant scientific and research groups access to relevant in-depth knowledge on their platforms. For that reason, in accordance with § 2(2)(2)(12) NetzDG, providers will in the future report on whether and to what extent science and research are granted access to potential insights for anonymised evaluation, concerning specific effects of unlawful content, coordinated behaviours in its dissemination, as well as the question as to the extent to which removed content is linked to characteristics defined by § 1 of the General Equal Treatment Act (AGG).
In the future, § 2(2)(13) NetzDG will also require reporting on other measures that serve to protect or support those affected by criminal hate speech. This may pertain to cooperation with corresponding institutions as well as offered information or training for users for the purpose of their support.
The previous transparency reports have provided initial insights into how social network providers handle complaints about unlawful content. In some cases, major changes could be seen between the different reporting periods. In order to improve the comparability of the transparency reports and to increase their information content, the reports as per § 2(2)(14) NetzDG will in the future be supplemented by a summary which provides an overview of the most important key figures, also in comparison to the two previous reporting periods. Possible reasons for changes should also be explained.
Re point 3
Re (a)
§ 3(1)(2) NetzDG is supplemented by the addition that the procedure to be used by the provider for the transmission of complaints about unlawful content must not only be easily recognisable, immediately accessible and continuously available, but must also be expressly easy to use. This again makes it clear that user-friendliness is a central element of the reporting channels (corresponding to the justification for the NetzDG, Bundestag Document 18/12356, p. 22). For the area of implementation of the AVMSD, corresponding requirements result from Article 28b(3)(3)(d) AVMSD.
Even under current law, procedures for the transmission of complaints are only easy to use and user-friendly if they enable the complaint to be transmitted without unnecessarily hindering intermediate steps or clicking back and forth (for example, manual copying and pasting of identifying information such as URLs or screenshots). There has also already been a prerequisite that the procedure must not be designed to be unnecessarily deterring. For example, it should not appear that a complaint about unlawful content requires the correct designation of the criterion for an offence which has been met.
It also clarifies that the procedures for submitting complaints about unlawful content must be easily recognisable and immediately accessible in terms of the content. The NetzDG requires the procedure for submitting complaints to be easily recognisable and immediately accessible from the perspective of a sensible user. The starting point is generally the situation in which the user looks at the relevant content. From there, the procedure for the transmitting complaints must be easily and intuitively recognisable for the user and immediately accessible.
The clarifications in § 3(1)(2) NetzDG on the user-friendly reporting path supplement the addition of a legal definition of the complaint about unlawful content in § 1(4) NetzDG to the NetzDG provided for in the Draft Act to Combat Right-Wing Extremism and Hate Crime (Bundestag Document 87/20). In synopsis with the additions, it is ensured that corresponding complaints can be transmitted easily and in a user-friendly manner. It also ensures that the social network providers treat objections about unlawful content in cases of doubt as corresponding complaints about unlawful content.
Re (b)
Re (bb)
This is an editorial amendment.
Re (cc)
The revision of § 3(2)(1)(4) NetzDG is an editorial amendment.
The revision of § 3(2)(5) NetzDG supplements the social network provider's obligation to provide information when a decision is being made following a complaint about unlawful content. Information should be given about the possibility of an appeal.
The complainant must also be advised that he can file a notice of an offence and, if necessary, an application for prosecution. The aim is to simplify the complainant's decision to take appropriate steps. General and meaningful information on the further possible steps for the person concerned must be shown, if necessary also by referring to relevant sources of further information, such as websites.
The information requirements pursuant to § 3(2)(5) NetzDG do not affect any potential voluntary information (e.g. on the receipt of a complaint or the status of the review).
Re (cc)
§ 3(2)(2) and (3) NetzDG specify the scope of the data transfer and processing powers under data protection law of the providers and the recognised self-regulation bodies which already exist on the basis of Article 6(1)(c) in conjunction with paragraphs (2) and (3) of the General Data Protection Regulation (GDPR). Accordingly, the provider may, if necessary, also provide information on the extent to which content has been disseminated, for example whether it has been made accessible to an indefinite larger audience or only to a small, closed group. This does not result in an authorisation to transmit the IP addresses or names of the recipients of the content. The authority to transmit content that is recognisable in relation to the content also relates in particular to content posted by other users of the social network which the contested content addresses or refers to.
§ 3(2)(4) NetzDG clarifies that a violation of § 3(1)(1) NetzDG, and thus an administrative offence pursuant to § 4(1)(2) NetzDG, cannot be based on the provider having followed decisions of the self-regulation body.
Re (c)
Re (aa)
Up to now, § 3(6)(3) NetzDG has stipulated that the rules of procedure of a recognised self-regulation body must provide for the possibility of reviewing decisions (on the illegality of content). However, there is no arrangement as to whose request a review should be conducted at. The new version clarifies that a corresponding application must be open to the complainant on the one hand and to the user for whom the content has been saved on the other. The social network provider is not allowed to file an application because the provider already has the opportunity to comment comprehensively on the decision to be taken when the decision pursuant to § 3(2)(3)(b) NetzDG is transferred.
A provision is not being introduced to have the complainant or the user for whom the content is saved share in the costs of a review decision. This creates a synchronisation with the appeal procedure, in which both complainants and users can also make a review decision free of charge. This synchronisation is justified, since the appeal procedure is excluded for the relevant cases here, in which the social network has transferred a decision to self-regulation body, § 3b(1)(1) NetzDG.
Taking into account the transition periods (§ 6 NetzDG), the altered requirements for regulated self-regulation also apply to bodies that were recognised before this Act came into force, but only after an appropriate transition period has elapsed. The new provisions lead to moderate additions to the obligations of these bodies. In this respect, both freedom of action (Article 2(1) Basic Law) and freedom of occupation (Article 12 Basic Law) of the recognised bodies and the social network providers that support them can be affected. However, the additions made constitute a permissible restriction. The addition to § 3(6)(3) NetzDG is necessary and suitable to enable both the complainant and the user for whom content is stored to make a comprehensive statement to the recognised self-regulation body and to request it to review a decision considered to be incorrect. The expansion of the provision to cover already recognised bodies is proportionate in the narrower sense, because the specific structure of the procedure can largely be shaped by the self-regulation bodies. There is also no excessive burden on the social network providers, especially since they are given a reasonable transition period in accordance with § 6(5) NetzDG. It is expected that already recognised self-regulation bodies will make the necessary adjustments within this period.
Re (bb)
§ 3(6)(4) NetzDG is rescinded. The express requirement of a complaint office is redundant insofar as the requirement for a possibility of reviewing the decisions made by the body already results from § 3(6)(3) NetzDG.
Re (cc)
This is an editorial consequential amendment.
Re (d)
§ 3(7) NetzDG is supplemented so that the recognition authority (Federal Office of Justice) can provide auxiliary conditions for the recognition decision, in particular a time limit. This should not be less than five years in order to guarantee that the bodies will have planning security. It is to be expected that this flexibility of the instruments for the recognition authority will simplify the recognition process.
Re (e)
§ 3(8) NetzDG simplifies the Federal Office of Justice's supervision of the recognised self-regulation bodies. After that, they have to inform the Federal Office about any relevant changes at their own initiative.
In addition, § 3(9) NetzDG introduces a new obligation for recognised self-regulation bodies to submit and publish annual activity reports (including internet publication). This takes into account the considerable public interest in these bodies’ activities. The content of the reports can be based on the reports of existing self-regulatory bodies in the field of new media (e.g. FSM annual report).
Taking into account the transition periods (§ 6 NetzDG), the newly introduced information obligations also apply to bodies that were recognised before the changes proposed by this Act came into force. The restriction of the aspects protected by fundamental rights (see above under letter c, double letter aa) is appropriate and necessary in consideration of the interest in effective supervision of the self-regulation bodies as well as a special interest in informing the general public about their work. Taking into account the transition period in § 6(4) NetzDG, it is also proportionate in the narrower sense, especially since the reporting obligation only concerns one's own activity and does not require any specific assessments or evaluations.
Re point 4
§ 3b NetzDG (appeal procedure)
§ 3b NetzDG, introduces an appeal procedure for the first time. If the social network provider has made a decision about the illegality of a piece of content (e.g. to remove or not to remove the content), the complainant or the user concerned, for whom the contested content was saved, will have the opportunity in the future to have the provider review the decision. This must be applied for within two weeks. Reasons must be given for this, although the requirements must not be too strict.
For the purpose of receiving appeals, the social network provider must guarantee simple and easily recognisable way to make contact, for example by means of a corresponding, clearly recognisable link in the notification of the initial decision made by means of which the provider must provide information in accordance with § 3(2)(5) NetzDG.
In the further procedure of the appeal, the social network provider must – if it wishes to remedy the appeal – give the other side (complainant or user for whom the content was saved) the opportunity to comment and then review its original decision. The review is not limited to the reasons given in the appeal, but takes place in observance of all legal aspects that come into condition.
The restriction of the notification obligation to upcoming remedial decisions helps to ensure that the other side is not addressed unnecessarily. This also takes into account that appeals could theoretically be misused. The review should be carried out as impartially as possible, which is why a new reviewer must be involved. The result of the review (maintaining or revising the original decision) must be justified on a case-by-case basis. In this respect, the depth of justification required goes beyond the requirement to justify the original decision. Suitable text modules can be used in appropriate cases, however.
The provider’s re-examination in the context of the appeal refers to the original decision as per § 3(2)(1) to (3)(a) NetzDG. A further or second appeal against the decision then made does not require § 3b NetzDG, since both the complainant and the user for whom content has been saved are given sufficient opportunity to comment as part of the appeal procedure.
The appeal as per § 3b NetzDG does not take place if it is preceded by a decision of a recognised self-regulation body as per § 3(2)(3)(b) NetzDG. The background to this is that there is a corresponding review procedure in these cases resulting from § 3(6)(3) NetzDG.
It the provision of § 3b NetzDG by way of § 3e NetzDG will also apply to certain video sharing platform services in the future, then it will also serve to implement Article 28b(1) and (3)(i) AVMSD.
Overall, in the appeal process, care must be taken to ensure that the identity of the parties involved is not disclosed, i.e. that the name and address of the complainant is not passed on to the user for whom the content is stored (e.g. inadvertently with the application for an appeal). This can only be done with the consent of the person concerned, if at all.
The appeal procedure ensures the procedural framework to effectuate the verification of a decision by the provider. The legal process to the courts remains unaffected in every situation of the procedure.
§ 3c NetzDG (arbitration)
Re (1)
§ 3c(1) NetzDG creates an opportunity for organisations under private law to be recognised as arbitration bodies for out-of-court settlement of disputes between complainants or users for whom the contested content has been saved and social network providers on decisions made in accordance with § 3(2)(1)(1) to (3) NetzDG. The arbitration body is free to extend its activities to other disputes between the parties concerned.
Such arbitration, particularly in conjunction with the newly introduced appeal procedure, can help in quickly resolving disputes between complainants/users and the provider. The arbitration body may not impose a binding solution to the dispute on the parties or limit their judicial legal protection. The arbitration should constitute a simple and low-threshold offer to those involved, which they should be able to make use of with few costs. In order to ensure the quality of arbitration, arbitration bodies can only be recognised if they meet the requirements specified in § 3c(2) NetzDG.
Re paragraph 2
§ 3c(2) NetzDG provides for the prerequisites under which arbitration bodies organised under private law are to be recognised.
In order to ensure the accessibility and sustainability of the arbitration body, § 3c(2)(1) NetzDG requires its sponsorship by a legal entity domiciled in Germany. Financing for the arbitration body must also be secured.
§ 3c(2)(2) NetzDG focuses on the independence, impartiality and expertise of the persons who are to be involved in the arbitration. The concept of independence is to be understood broadly and in particular requires the freedom to give instructions and the factual and personal independence of the persons involved in arbitration from the social network providers as well as from the respective complainant and user for whom the contested content has been saved. The persons involved in arbitration must not be subject to any conflicts of interest. The arbitration procedure is intended to enable impartial dispute settlement. The requirement of specialist knowledge is to ensure that the persons involved in arbitration have the knowledge necessary for arbitration, in particular knowledge of a legal nature.
§ 3c(2)(3) NetzDG requires as a further prerequisite that the suitable equipment of the arbitration body and swift processing of the arbitration procedures are guaranteed.
According to § 3c(2)(4) NetzDG, the arbitration body must arrange the details of the arbitration procedure and their responsibilities in arbitration rules. The arbitration procedure should be simple, and thus low-threshold and free of avoidable hurdles for all involved. A simple arbitration procedure is to be carried out in particular by enabling the parties involved to communicate with the arbitration body in text form, in particular by Email and at least also in German. The mandatory physical presence of those involved in a location or their mandatory representation by a lawyer would, however, not be compatible with a low-threshold arbitration offer. The arbitration procedure should also be inexpensive. In particular, for the person who calls the arbitration body, it should be associated with low costs, which may not have a deterrent effect. Any costs must be specified in the arbitration rules so that the parties involved are informed of this before deciding to participate. The arbitration procedure is intended to be an offer to those involved, so it is voluntary and non-binding. This means that the arbitration body may neither impose a binding resolution to the dispute on the parties nor restrict their judicial legal protection. In order for the arbitration procedure to have a pacifying effect, the user for whom the contested content has been saved should be given the opportunity to participate, comparable to the appeal procedure, when a complainant calls the arbitration body. Likewise, if the user calls the arbitration body, for whom the contested content has been saved, the complainant should be given the opportunity to participate. The arbitration body must also guarantee an overall fair arbitration procedure.
In accordance with § 3c(2)(5) NetzDG, the public must be informed about the aspects mentioned there. This can be achieved by such means as operating a website of the arbitration body, on which the above-mentioned information is presented in an understandable manner.
The standards mentioned in § 3c(2)(2) NetzDG apply accordingly. The administrative authority can therefore attach auxiliary conditions to the decision (§ 3(7)(2) NetzDG). The arbitration body must inform the administrative authority of any changes and prepare annual activity reports (§ 3(8) and (9) NetzDG). Recognition can be revoked in whole or in part in accordance with § 3(10) NetzDG or auxiliary conditions can be attached to it if the prerequisites for the recognition are no longer applicable.
Re paragraph 3
Complainants and users for whom the contested content has been saved can call an arbitration body recognised in accordance with paragraph 1 within the scope of its competence. Participation is voluntary for the complainant, for the user for whom the contested content was saved and for the provider concerned. Subsequent arbitration between the complainant, user for whom the contested content was saved, and the provider is not excluded by the transfer of the decision to a recognised self-regulation body in accordance with § 3(2)(3)(b) NetzDG. A check as per § 3b or § 3(6)(3) NetzDG should take place before an arbitration procedure. If the arbitration body is called, the provider concerned, if he or she is participating, may transmit the information specified in paragraph 3 to the arbitration body so that the arbitration body can carry out an arbitration procedure. The arbitration body is authorised under paragraph 3(3) to process the relevant personal data, insofar as this is necessary for the arbitration procedure. Disclosure of the personal data of the complainant and the user for whom the contested content was saved is excluded from the authority to process data. In accordance with Article 4(2) of the General Data Protection Regulation (GDPR), disclosure includes the transmission, distribution or other form of provision. Paragraph 3(3) serves to protect the confidentiality interests of the parties, in particular the complainant. The regulation ensures that the arbitration body can only disclose their personal data (e.g. to the other party concerned) with the consent of the complainant or the user for whom the contested content has been saved.
Re paragraph 4
§ 3c(4) NetzDG makes it clear that participation in the arbitration procedures referred to in § 3c NetzDG is voluntary and the right to appeal to the courts remains unaffected. In view of the fact that status as a complainant or user as defined by the NetzDG is not dependent on status as a consumer or entrepreneur, the statutory provisions introduced in the NetzDG are subject to general conditions different from those of the constellations arranged by the Act on Alternative Dispute Resolution in Consumer Matters. Unlike the NetzDG, the disputes with the consumer and entrepreneur involved, which are covered by the Act on Alternative Dispute Resolution in Consumer Matters, only pertain to two parties; the participation of other parties is not intended.
§ 3d NetzDG (definition of terms for video sharing platform services)
§ 3d(1)(1) and (2) NetzDG serve to implement Article (1)(1)(aa) AVMSD (definition of video sharing platform services). This takes into account that, in accordance with Recital 6 of Directive (EU) 2018/1808, in the event that a separable part of a service for the purposes of the AVMSD is a video sharing platform service, only this part should be covered by the Directive. In these cases, the applicability of the NetzDG remains unaffected, provided that the provider is also the social network provider.
§ 3d(1)(2) and (3) NetzDG adopt the definitions in Article 1(1)(b) and (ba) AVMSD. § 3d(1)(4) to (6) NetzDG adopt the definitions in Article 28a(2)(2)(a) to (c) AVMSD.
In observance of Article 28a(1) to (4) AVMSD, § 3d(2) and (3) NetzDG determine when a provider of a video sharing platform service is or is deemed to be established in a Member State for the purposes of implementing the Directive.
§ 3d(4) NetzDG implements the obligation to consult provided for in Article 28a(7) AVMSD.
§ 3e NetzDG (provisions applicable to video sharing platform services)
§ 3e NetzDG serves to implement Article 28b AVMSD, insofar as it overlaps with the providers covered by Article 28b AVMSD with regard to the providers (of social networks) and content (unlawful content pursuant to § 1(3) NetzDG) previously included in the NetzDG (video sharing platform services) as well as content (prohibited content according to Article 28b(1) AVMSD).
In accordance with the previous approach of the NetzDG, the requirements of Article 28b AVMSD should be implemented if they are directed towards or related to the removal of content that is impermissible per se. This relates in particular to the requirements for the use of corresponding general terms and conditions (Article 28b(1), (3)(a) AVMSD), for maintaining reporting mechanisms (Article 28b(1)(3)(d) AVMSD) and for handling the notifications to the parties required with reports, e.g. about a decision to delete (Article 28b(1), (3)(e) AVMSD), as well as for the settlement of disputes about decisions made (Article 28b(1), (3)(i), (7) AVMSD). In contrast, the NetzDG should not regulate the handling of commercial communication as such. Corresponding regulations can already be found in the Telemedia Act (TMG) based on the current legal situation. Further provisions based on the requirements of Article 28b(2) and (3)(b) and (c) should also be reserved for the TMG and a corresponding separate legislative procedure. In addition – following the previous system in Germany – the NetzDG should not contain any specific provisions for the protection of children and adolescents. Corresponding provisions can be found in the Interstate Treaty on the Protection of Minors in the Media (JMStV) and in the Youth Protection Act (JuSchG) based on the applicable legal situation.
Re (1)
For the purpose of the aforementioned implementation, § 3e(1) NetzDG first stipulates the basic application of the provisions of the NetzDG to video sharing platform services (or equivalent separable parts according to § 3d(1)(2) NetzDG). This means that video sharing platform services – regardless of their size – are also covered which, due to the lack of focus on any content, have so far not constituted social network providers as defined by § 1(1)(1) NetzDG. In accordance with the stipulations of the AVMSD, video sharing platform services that are aimed at the dissemination of specific content (e.g. the sharing of scenes from computer games) are also covered. As a result, other providers will fall within the scope of application of the NetzDG.
Re paragraph 2
The AVMSD's compliance requirements also apply to smaller video sharing platform services. § 3e(2) NetzDG therefore defines the basic requirements of the NetzDG for smaller video sharing platform services as well. The provisions thus constitutes a special arrangement for § 1(2) NetzDG. At the same time, it is established that the NetzDG only applies to these smaller providers if they are or are deemed to be established in Germany.
In addition, § 3e(2) NetzDG restricts the obligations for the smaller video sharing platform services covered for the first time to audiovisual content as defined by § 1(3) NetzDG which violates the provisions of §§ 111, 130(1) or (2), 131, 140, 166 or 184b in conjunction with 184d of the Criminal Code (StGB). This serves the purpose of implementing the requirements of Article 28b(1) AVMSD within the NetzDG for only the content categories already covered by the NetzDG (§ 1(3) NetzDG). There is no need to expand the NetzDG to include other content categories. In particular, no content categories are included that are covered by Article 28b(1) AVMSD but whose dissemination does not meet the criteria for an offence in the Criminal Code under German criminal law. This does not result in an implementation loophole; the necessary additional protection is provided by the provisions of the JMStV and JuSchG.
In accordance with Article 28b(3)(2) AVMSD, the measures to be taken should be proportionate and take into account the size of the video sharing platform service. For this reason, and for reasons of proportionality, smaller providers should only have to meet basic obligations and only to the extent specified by the Directive. They are completely exempt from the obligations under § 2 NetzDG (reporting obligations) and § 3a NetzDG (notification obligations). These smaller providers are partially exempt from the obligations under § 3 NetzDG (handling complaints about unlawful content). This applies both to the requirements for handling content which is not obviously unlawful (§ 3(2)(3) NetzDG), the obligations to store removed content (§ 3(2)(4) NetzDG) and the specific requirements for in-house monitoring of complaint management (§ 3(4) NetzDG). In this way, it is taken into account that the provisions to be implemented from Article 28b AVMSD to protect against impermissible content are in principle also intended for smaller providers, but on the other hand, the application of all provisions of the NetzDG could be an excessive burden for smaller services.
Re paragraph 3
§ 3e(3) NetzDG implements the minimum harmonisation of compliance obligations for video sharing platform services prescribed by Articles 28a and 28b AVMSD as well as the arrangements on competence introduced in this regard. In the field of application of Article 28b AVMSD, it must be assumed that the necessary level of protection harmonised by Article 28b in terms of European law is at least guaranteed by the Member State in which the video sharing platform service provider is established or is deemed to be established with regard to certain content and with regard to the purposes pursued by Article 28b AVMSD. In this context, the primary competence of the country of domicile is to be observed in accordance with Article 28a(1) AVMSD. Since Article 28b AVMSD harmonises the notification and remedial procedure, including the relevant information requirements and extrajudicial dispute settlement procedures (Article 28b(1), (3)(d), (e) and (i) AVMSD), the above priority primarily relates to the requirements of the NetzDG regulatory areas in §§ 3 and 3b NetzDG. The notification requirement as per § 3a is not covered by the counter-exception in § 3e(1)(1) NetzDG. The background to this is that corresponding notification obligations to law enforcement authorities do not fall within the area harmonised by Article 28b AVMSD and the provisions on legal sovereignty under Article 28a AVMSD only apply for the purposes of the Directive. The aim of Article 28b AVMSD is the preventive protection of minors or the general public from certain content. Article 28b AVMSD, on the other hand, does not affect the matter of law enforcement in such cases, which must be separated from this, nor does it affect the matter of obtaining information from the law enforcement authorities.
If a video sharing platform service provider is domiciled in another EU Member State, but the provider in question also offers its services in Germany, then – in the field of content, providers and compliance requirements subject to minimum harmonisation – competence of the German authorities may only arise at the so-called place of marketing (known as ‘lex loci solutionis’ or ‘law of the place of performance’) in cases of particular necessity, and generally only after a consultation procedure with the country of domicile (Article 28a(5) AVMSD in conjunction with Article 3(4) of Directive 2000/31/EC (e-Commerce Directive). The prerequisites and necessary procedural steps for the Federal Office of Justice to take action result from § 3(5) TMG, which in turn implements and makes reference to Article 3(4) e-Commerce Directive. The possible arrangement of the application of obligations under the NetzDG as per § 3e(3)(1) NetzDG must serve one of the purposes mentioned in § 3(5) TMG (e.g. protection of public safety – such as prevention of criminal offences or combating racial agitation – from nuisances or serious and grave dangers), and the other prerequisites mentioned there must be met (appropriate relationship between protection objective and measure, implementation of consultation and information procedures).
Re paragraph 4
§ 3e(4) NetzDG serves to partially implement Article 28b (1) and (3)(a) AVMSD. The aim of only partial implementation in the NetzDG is achieved by referring to § 3e(2)(2) NetzDG, which limits the scope to audiovisual content pursuant to Article 28b(1) AVMSD that simultaneously constitutes content as defined by § 1(3) NetzDG. § 3e(4) NetzDG requires video sharing platform service providers to contractually agree with the users that the service may not be used for the content in question. Since § 3e NetzDG refers to at least basic requirements as per § 3 NetzDG for all providers covered, there is a requirement to check the reported content and remove it if necessary. There is no obligation under § 3e(4) NetzDG to proactively search for content that violates the agreements. This seems appropriate in view of the fact that Article 28b(1) and (3) AVMSD leaves leeway for implementation (‘where appropriate’) and, in accordance with Article 28b(6) AVMSD, it is clarified by the reference there to Article 15 e-Commerce Directive that general monitoring obligations should not be introduced (nor by requirements for the enforcement of contractual provisions) and remain unaffected in accordance with § 7(2) TMG (exclusion of general monitoring obligations).
§ 3f NetzDG (official arbitration for disputes with video sharing platform services)
Insofar as the requirements specified in Article 28b AVMSD are implemented in the NetzDG, § 3f NetzDG creates an official arbitration option for disputes with video sharing platform service providers in which the Federal Republic of Germany is or is deemed to be the country of domicile in implementation of Article 28b(7) AVMSD. The official arbitration option is limited to the disputes mentioned in § 3f NetzDG and is intended to ensure that there is an impartial extrajudicial possibility of settlement for the disputes mentioned there, even if arbitration under private law is not offered in accordance with § 3c(1) NetzDG. Accordingly, official arbitration is only used on a subsidiary basis.
The official arbitration body may charge fees for carrying out the arbitration procedure. The arbitration rules must specify which participants in the arbitration procedure will be charged and the amount of the fees charged.
Re point 5
Re (a)
In accordance with § 4(1)(2) Alternative 2 NetzDG, those who intentionally or negligently fail to provide the appeal procedure mentioned there, or fail to do so properly or completely contrary to § 3b(1)(1) NetzDG, are committing an administrative offence. The corresponding organisational obligation is enforced by fines. Accordingly, errors in the handling of individual appeals do not regularly constitute an administrative offence; instead, the decisive factor is whether there is a systemic failure to handle appeals.
In accordance with § 4(1)(3) Alternative 2 NetzDG, anyone who does not provide or does not provide the procedure required for the transmission of appeals according to § 3b(1)(3) NetzDG is committing an administrative offence. The lack of or incorrect provision of a suitable contact and communication method is enforced by fines.
The other amendments are changes to the numbering.
Re (b)
This is an editorial consequential amendment.
Re point 6
§ 4a NetzDG introduces supervisory powers and authorities of the Federal Office of Justice competent for the enforcement of the NetzDG.
The Federal Office of Justice is currently only a prosecution authority (§ 4(4)(1) NetzDG) and can therefore only act repressively after the fact (investigative proceedings and possibly a fine). Up to now, there is no supervisory competence based on which future-oriented desist orders can also be made to remedy a violation of the law. This loopholes should now be closed. The creation of supervisory competence also serves – in the scope of the AVMSD – to implement Article 28b(5) AVMSD.
The established supervisory powers and authorities do not overlap with the competences of the state authorities. On the basis of § 59(4) of the Interstate Broadcasting Treaty (RStV), in the event of violations of the Interstate Treaty on the Protection of Minors in the Media (JMStV) in conjunction with § 20(1) and (4) JMStV, they can direct measures to block offers to the service provider, which also includes deletion orders (Volkmann, in: Spindler/Schuster Elektron. Media, 4th  Edition, 2019, RStV § 59 margin number 44). Corresponding regulatory powers will not arise from the NetzDG in the future either. With the newly added § 4a(2) NetzDG, only the elimination of violations of the compliance or organisational requirements of the NetzDG can be ordered (e.g. with regard to the requirements for the reporting channel as per § 3(1)(2) NetzDG or the requirement to establish effective procedure for handling complaints about unlawful content as per § 3(2) and (3) NetzDG).
A prerequisite for taking action in the scope of supervision is the determination of a violation of the NetzDG, § 4a(2) NetzDG. The cases mentioned in § 3e(3) NetzDG, in which the requirements for an order result from § 3(5) TMG, constitute a special case.
The creation of the supervisory powers and authorities serves the purpose working towards eliminating violations of the NetzDG in a targeted manner. In the field of the implementation of Article 28b AVMSD (§ 3e NetzDG), the introduction of appropriate powers by the Federal Office of Justice also serves to implement Article 28b(5) AVMSD. Accordingly, the necessary mechanisms for the assessment of the measures taken by video sharing platform service providers have to be made by the Member States.
Insofar as the supervisory powers and authorities also relate to video sharing platform services, the requirements for the position of the regulatory authority according to Article 30 AVMSD are maintained by the Federal Office of Justice concerned. Within the framework of constitutional law, the Federal Office of Justice is subject to the legal and technical supervision of the Federal Ministry of Justice and Consumer Protection. Such supervision in accordance with national constitutional law is expressly permitted under Article 30(2)(2) AVMSD.
§ 4a(3) NetzDG gives the competent Federal Office of Justice the power to request information about implementation measures by social network providers, the number of registered users in Germany and the number of complaints received in the past calendar year about unlawful content. The obligation to provide information applies to the provider. The persons named in § 4a(3)(1) second clause NetzDG are obliged to participate.
For the purpose of supervision to be performed by the Federal Office of Justice in the future, it is necessary that the obligation to provide information can also include self-incriminating information. Otherwise, the determination of violations of the NetzDG would be hopeless or much more difficult for the Federal Office of Justice in many cases. The background to this is that the determination of various criteria for an offence in the context of the NetzDG can pose considerable difficulties in the investigation. One reason for this is that the relevant providers are based abroad and that there is no access to the matters to be clarified without effective information from the providers. This concerns, for example, the internal organisation of review processes concerning complaints about unlawful content or the question of whether a provider has at least two million registered users in Germany and is therefore subject to the relevant compliance obligations of the NetzDG, § 1(2) NetzDG. The obligation to provide information serves the sole purpose of ensuring effective monitoring with the aim of eliminating violations of the NetzDG. Use for repressive purposes in criminal or fine proceedings is explicitly ruled out in accordance with § 4a(2)(4) and (5) NetzDG, unless the party subject to disclosure obligation agrees to this separately. The prohibition on exploitation also protects the provider, even if the provider is not a natural person, since exploitation in a procedure for setting a fine pursuant to § 30 of the Code of Administrative Offences against it is fundamentally excluded pursuant to § 4(2)(5) NetzDG. In addition, the prohibition of use also protects relatives of the persons obliged to participate in the disclosure. The design chosen takes into account the prohibition of compulsory self-incrimination (nemo tenetur principle) as well as the right to a fair trial that follows from the rule of law. The case-law of the Federal Constitutional Court (BverfG) recognises that constitutional law does not provide complete protection against self-incrimination. Instead, insofar as it concerns information to fulfil a legitimate need for information, the legislature is authorised to weigh the interests of the different parties against each other (BVerfG, Decision of 13 January 1981, 1 BvR 116/77, BverfGE 56, 37 – self-incrimination of the common debtor) .
§ 4a(4)(1) NetzDG stipulates that witnesses are obliged to testify in the information procedure pursuant to § 4a(2) NetzDG. § 4a(4)(2) NetzDG guarantees the nemo tenetur principle for the witnesses.
Re point 7
Re (a)
In accordance with § 5(1)(2) NetzDG, deliveries can be made to the process agents in court proceedings before German courts because of the dissemination of unlawful content, among other things. In any case, this includes procedures in which the removal or omission of certain unlawful content is to be achieved. Whether the previous provision should be interpreted so as to also cover procedures in which it is inversely asserted in a manner relevant to the decision that there is no unlawful content (e.g. in the case of complaints for the reinstatement of deleted content or – with the justification that unlawful content is at hand – blocked accounts due to – from the complainant’s perspective – content wrongly classified as unlawful), is controversial in practice (e.g. rejected by Appellate Court, Ruling of 6 March 2019 - 10 W 192/18, NJW 2019, 2624; Cologne Higher Regional Court, Ruling of 11 January 2019 - 15 W 59/18, marginal no. 19, juris). The addition of § 5(1)(2) NetzDG, eliminates this uncertainty and clarified that the provision also applies to procedures in which the unfounded assumption of the dissemination of unlawful content is asserted, for example if a user requests the reinstatement of deleted content.
In addition, the provision has been supplemented to a minor degree and now also refers to deliveries in the regulatory procedure according to § 4a NetzDG.
Finally, additions to § 5(1)(2) NetzDG clarify that the scope of the process agent for deliveries in court proceedings is to be understood broadly and also applies to the delivery of, e.g. summons to appear, final judicial decisions as well as deliveries in enforcement or enforcement proceedings.
Re (b)
§ 5(2) NetzDG clarifies that social network providers have to centrally name the authorised recipients to the Federal Office of Justice, which keeps a list of them and informs the competent law enforcement authorities. A general publication of the names of the authorised recipients will not be made. It is the point of contact for law enforcement authorities only. The corresponding data should not be subject to general publication to protect against spam etc.
Re point 8
The applicable transitional provisions in § 6 NetzDG are supplemented. This clarifies that the changes to reporting obligations in § 2(2) NetzDG must initially be taken into account for the reporting period that begins after this Act comes into force.
The new activity reports of recognised self-regulation bodies will be due for the first time on 31 July 2022.
Re Article 2 (Amendment to the Telemedia Act)
§ 14(3) TMG is supplemented to the effect that providing the aggrieved party with information is not only permitted, but that the service provider also has a duty to do so. In the future, the court charged with the ruling regarding the permissibility of the disclosure of information as per § 14(4) TMG will, due to § 14(4)(2) TMG, also have to order the service provider's obligation concerning it in this case, unless the applicant expressly limits its application to the effect that only the permissibility of the disclosure of information should be decided on.
The background to the new arrangement is that § 14(3) to (5) TMG so far only provides for the data protection consent (subject to judicial decision) to the disclosure of the necessary existing and (by way of § 15(5)(4) TMG) usage data. The right to information (directed against the service provider) as such is not provided for. In the field of infringements covered by § 14(3) TMG, the right to information recognised by case-law on the basis of § 242 Civil Code (BGB) (for example, Federal Court of Justice, Judgment of 1 July 2014 - VI Civil Law 345/13 ‘Physician Assessment I’, Federal Court of Justice Decisions on Civil Matters 201, 380, marginal number 6) comes into question in particular.
The right to information was not yet specified in a concrete legal form when NetzDG was adopted. However, it was already pointed out at the time that a legal arrangement could potentially be made (Bundestag Document 18/13013, p. 23).
In practice, the previous legal situation leads to a two-stage procedure, in which, at the first stage as per § 14(4) TMG, the competent regional court as per § 14(4)(4) TMG decides on the permissibility of the data disclosure in due application of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction (FamFG).
If the service provider refuses to disclose the data despite a decision permitting the data to be disclosed, the aggrieved party must rely on a further civil process being conducted to enforce the right to information on the basis of § 242 Civil Code. The competent court is determined according to the rules of the Code of Civil Procedure, which is also decisive for the procedure. It is not possible to connect the two procedural stages in a single court proceeding due to the different applicable procedural rules. It can also happen that different courts have jurisdiction.
The two-stage procedure described complicates and considerably slows down the procedure for obtaining the required data. It seems appropriate to bundle in the information disclosure procedure in order to avoid having two separate, subsequent judicial proceedings in different courts and using different procedural rules, despite having comparable matters that have to be clarified.
This refrains from codifying the general right to information based on § 242 Civil Code. Instead, a special arrangement is created for the field of cases described by § 14(3) TMG, according to which the service provider is also obliged to disclose data if the prerequisites of § 14(3)(1) TMG are met. A linking to the prerequisites of § 14(3)(1) TMG is appropriate because the requirements are similar to the criteria developed in the case-law for § 242 Civil Code. It is an essential prerequisite for the general right to information based on § 242 Civil Code according to the case-law that the entitled party is uncertain about the existence or scope of its right in an excusable manner and the obligated party is able to easily provide the information necessary to eliminate this uncertainty (Federal Court of Justice, loc. cit.). The prerequisite of § 14(3) TMG that the data disclosure ‘is necessary for the enforcement of claims under civil law ...’ is similar. A modification of the cost rule of the previous § 14(4)(6) TMG is refrained from in order to prevent overly hasty data disclosures by service providers (possibly to avoid potential cost risks). This ensures that data are only disclosed after a court decision in the relevant cases.
Re Article 3 (Entry into force)
Article 3 regulates the entry into force.
