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Draft Decree amending the Energy Decree of 8 May 2009 as regards network management, energy efficiency and environmentally friendly energy production


[bookmark: _Hlk10107048]At the proposal of the Flemish Minister for Justice and Enforcement, Environment, Energy and Tourism;

After deliberation,


THE FLEMISH GOVERNMENT HEREBY DECREES THE FOLLOWING:


On behalf of the Flemish Government, the Flemish Minister for Justice and Enforcement, Environment, Energy and Tourism is tasked with submission of the draft Decree to the Flemish Parliament, reading as follows:


Article 1. This Decree regulates a regional matter.

Article 2. In Article 1.1.3 of the Energy Decree of 8 May 2009, last amended by the Decree of 23 December 2022, the following amendments are made:

1° A point 92°/3/1 is inserted, which reads as follows:

‘92°/3/1 emergency home [noodkoopwoning]: a dwelling which is used as a main residence exclusively by one or more emergency buyers [noodkopers] and their family members living with them as evidenced by the entries in the population register, and which is characterised by structural problems in terms of safety, health and/or quality and where major work needs to be carried out:
a) which aims to improve energy performance, combined with structural and building physics interventions, and which aims to ensure that the property meets the basic safety, health and housing quality requirements established in accordance with Article 3.1 of the Flemish Housing Code of 2021, and;
b) the financing of which through a market-based loan would give rise to payment problems for the owner-occupant(s), as evidenced by a solvency study by the Public Centre for Social Welfare;’;

2° In point 93° the words ‘that have adopted the legal form of a commercial company’ are replaced by the words ‘with legal personality’.

Article 3. In Article 4.1.8/1 of the same Decree, inserted by the Decree of 14 March 2014 and amended by the Decrees of 26 April 2019, 30 October 2020 and 2 April 2021, the following amendments are made:

1° In paragraph 2, the phrase ‘by 31 December 2024 at the latest’ is inserted after the words ‘operating company’;

2° The following sentence is added to paragraph 2:

‘The network operator or its operating company may continue to carry out the aforementioned services already started before 31 December 2024 until 31 December 2027 at the latest.’;

3° Paragraph 3 is deleted;

Article 4. In Article 4.1.8/6 of the same Decree, inserted by the Decree of 2 April 2021, the following amendments are made:

1° In paragraph 1, the phrase ‘and their operating company may carry out activities other than data management and the activities specified in Title IV, Chapter I, Part III, Subpart I, Part IV, Part V/1, Subpart III, Part VII and Part VIII of’ is replaced by the phrase ‘carry out the activities specified in’;

2° In paragraph 1, the phrase ‘if those activities are necessary to meet their aforementioned obligations and their obligations under Regulation (EU) 2019/943 and if VREG has assessed the need for such a derogation’ is deleted;

3° A paragraph is inserted between paragraphs 1 and 2, which reads as follows:
‘The distribution system operators and the operator of the local electricity transmission network may carry out activities other than those specified in paragraph 1, if those activities are necessary to meet their aforementioned obligations and their obligations under Regulation (EU) 2019/943 and if VREG has assessed the need for such a derogation.’;

4° In paragraph 2, which becomes paragraph 3, the phrase ‘, the operator of the local electricity transmission network and their operating company’ is replaced by the phrase ‘and the operator of the local electricity transmission network’;

5° In paragraph 2, which becomes paragraph 3, the words ‘paragraph 1’ shall be replaced in each case by the words ‘paragraph 2’;

6° In paragraph 3, which becomes paragraph 4, the words ‘and in Article 4.1.5’ are deleted.

Article 5. In Article 4.1.11/7 of the same Decree, inserted by the Decree of 23 December 2022, the words ‘submitting the offer or’ are deleted.

Article 6. Article 4.1.13 of the same Decree, amended by the Decree of 18 March 2022, is deleted.

Article 7. In Article 4.1.16, paragraph 1, of the same Decree, replaced by the Decree of 10 March 2017 and amended by the Decree of 18 March 2022, the phrase ‘Without prejudice to Article 4.1.13 for network expansion or network reinforcement for the purpose of connecting a residential unit or building’ is replaced by the words ‘For network expansion or network reinforcement for the purpose of connecting a residential unit or building’.

Article 8. In Article 4.1.16/1, paragraph 1, of the same Decree, inserted by the Decree of 30 October 2020, the phrase ‘Article 4.1.13,’ is deleted.

Article 9. In Article 4.1.16/2 of the same Decree, inserted by the Decree of 18 March 2022 and amended by the Decree of 17 June 2022, the phrase ‘4.1.13,’ is deleted.

Article 10. In Article 4.1.18/2 of the same Decree, inserted by the Decree of 24 February 2017, the following amendments are made:

1° The words ‘and installers of electricity storage facilities’ are inserted between the words ‘renewable energy systems’ and the word ‘monthly’;

2° The words ‘and electricity storage facilities’ are inserted between the words ‘installed by them’ and the words ‘electricity production’.

Article 11. In the same Decree, last amended by the Decree of 23 December 2022, an Article 4.1.22/11/1 is inserted, which reads as follows: 

‘Article 4.1.22/11/1. In accordance with Article 4.1.22/11 of this Decree, the system operator shall grant Public Centres for Social Welfare access to technical data, relational data and measurement data of customers in the following cases in order to carry out the tasks imposed on Public Centres for Social Welfare by or pursuant to this Decree or the Organic Law of 8 July 1976 on Public Centres for Social Welfare:
1°	A customer does not recharge the prepayment digital natural gas meter for one month and is at risk of running out of natural gas supply within 10 days during the period from November to March;
2°	An electricity customer with a prepayment digital electricity meter where the power limiter is switched off does not recharge for one month and is at risk of running out of electricity supply within 10 days during the period from November to March;
3°	A customer was disconnected from the electricity or natural gas supply at the beginning of September due to non-payment;
4°	A customer is supplied via a prepayment digital electricity or natural gas meter;
5°	A positive opinion was obtained for a customer from the local advisory committee, and the customer in question could possibly be cut off from the energy supply in the coming period;
6°	A positive opinion was obtained for a customer from the local advisory committee, and the customer in question was cut off from the energy supply in the course of the previous week;
7°	A positive opinion was obtained for a customer from the local advisory committee, and the customer in question was reconnected to the energy supply in the course of the previous week.

All technical data, relational data and measurement data referred to in paragraph 1 may also be personal data.

In the cases referred to in paragraph 1, the system operator shall give the Public Centre for Social Welfare access to all the following personal data of the customer:
1°	First and last name;
2°	Address;
3°	National Register number;
4°	EAN number;
5°	Energy carrier;
6°	Social or standard tariff type.

The Public Centres for Social Welfare shall process the data referred to in paragraphs 1 and 3 in order to carry out the tasks imposed on them by or pursuant to this Decree or the Organic Law of 8 July 1976 on Public Centres for Social Welfare. For the processing of personal data for the aforementioned purposes, the Public Centre for Social Welfare is the controller referred to in Article 4(7) of the General Data Protection Regulation. The aforementioned personal data shall be kept for 24 months’.

Article 12. To Article 4.5.1 §2 of the same Decree, inserted by the Decree of 16 November 2018, paragraphs 7 to 9 are added, which read as follows:

‘The decision to authorise a direct line or pipeline that exceeds the boundaries of its own site shall, in the absence of commissioning, automatically expire five years after the date of the decision to authorise it.

VREG shall lift the decision to authorise a direct line or pipeline that exceeds the boundaries of its own site in the following cases:
1°	In any of the cases referred to in paragraph 3;
2°	If the direct line or pipeline no longer exceeds the boundaries of its own site;
3°	Upon decommissioning of the direct line or pipeline.

By way of derogation from paragraph 1, a direct line or pipeline previously authorised but where the decision to authorise it has been lifted in accordance with paragraph 8, 2°, and which, without having undergone any other change, again exceeds the boundaries of its own site, shall be authorised by operation of law.’.

Article 13. In Article 4.5.2 of the same Decree, inserted by the Decree of 8 July 2011, a point 4° and a point 5° are added, which read as follows:

‘4° informing VREG of the date of commissioning and decommissioning of a direct line or pipeline that exceeds the boundaries of its own site within 30 days of its commissioning or decommissioning, respectively;
5° Informing VREG, within 30 days, of:
a) Any change to the ownership or management of the direct line or pipeline that exceeds the boundaries of its own site;
b) Any change to the ownership or management of the cadastral parcels on which the direct line or pipeline lies;
c) Any change in the connected customers on the direct line or pipeline that exceeds the boundaries of its own site;
d) Any change in the connection to the network.’.

Article 14. In Article 4.6.1 of the same Decree, inserted by the Decree of 8 July 2011 and last amended by the Decree of 18 March 2022, the following amendments are made:

1° In section 4, the phrase ‘meets the conditions set out in Article 1.1.3, 56°/2’ is replaced by the phrase ‘is reported in accordance with section 1 or authorised in accordance with section 2’;

2° A new section 5 is added, which reads as follows:

‘§5. VREG may exempt operators of a closed natural gas distribution network from the duty to perform the following tasks and obligations. Such an exemption is granted if the closed natural gas distribution network has been notified in accordance with section 1 or is authorised in accordance with section 2:
1°	The requirement for VREG to approve the rates or methods of calculating them referred to in Article 4.6.10, paragraph 2, before they enter into force;
2°	The requirement to develop the closed distribution network on the basis of an investment plan referred to in Article 4.6.3, paragraph 1, 16°.′.

Article 15. In Article 4/1.1.13, §2, of the same Decree, inserted by the Decree of 10 March 2017 and amended by the Decree of 18 March 2022, the following amendments are made:

1° In paragraph 1, the words ‘planning permit’ are replaced in each case by the words ‘environmental permit for urban development operations’;

2° In paragraph 4, the words ‘planning permit’ are replaced by the words ‘environmental permit for urban development operations’;

Article 16. In Article 7.1.1, §2, paragraph 6, of the same Decree, inserted by the Decree of 26 April 2019 and amended by the Decrees of 17 December 2021 and 18 March 2022, the phrase ‘until 31 December 2022’ is inserted between the words ‘from 1 September 2019’ and the words ‘put into service’.

Article 17. In Article 7.5.1, paragraph 2, of the same Decree, inserted by the Decree of 12 July 2013, the following sentence is added:

‘The aforementioned data include at least:
1°	Customer identification and contact details;
2°	EAN code;
3°	Customer category.’.

Article 18. A sentence is added to Article 7.7.3, §1, paragraph 6, of the same Decree, inserted by the Decree of 25 November 2022, which reads as follows:

‘The aforementioned deferral shall also expire if, within five years of the date of entry into force of the deferral granted to the applicant, the building has not been demolished or the roof has not been replaced.’.

Article 19. A paragraph 2 is added to Article 7.9.1 of the same Decree, inserted by the Decree of 26 April 2019, which reads as follows: 

‘Tasks to encourage rational energy management may take the form of granting support for energy renovation projects for emergency homes. In that case, the Public Centre for Social Welfare which granted support for the energy renovation of an emergency home has a right of pre-emption over that property for the duration of the loan agreement. The Decree of 25 May 2007 harmonising the procedures of pre-emption rights applies to this right of pre-emption.’.

Article 20. In Article 9.1.4 of the same Decree, reinstated by the Decree of 2 April 2021 and amended by the Decrees of 6 May 2022 and 23 December 2022, a section 4 is added, which reads as follows:

‘§4. In the context of the performance of their tasks referred to in Article 9.1.1, 2°, 3° and 4°, the Energy Houses [Energiehuizen] may request and process the following personal data or categories of personal data from their customers in their scope:
1°	Data on a connection to the electricity distribution network with application of the night-only tariff;
2°	Data on premiums granted for work on buildings or for energy generating facilities, namely the categories of work for which the premium was granted;
3°	EAN code and building unit ID of the property;
4°	Data on the monthly energy consumption of their home during the last five years;
5°	Data on belonging to one of the following target groups:
a)	Protected customer;
b)	Prepayment meter;
c)	Advice from the local advisory committee on disconnection or reconnection of electricity, natural gas or water.

For the processing of personal data referred to in paragraph 1, the Energy Houses are the controller referred to in Article 4(7) of the General Data Protection Regulation.

The data referred to in paragraph 1, 1°, 2° and 5°, shall be kept for a period of five years. The data referred to in paragraph 1, 3° and 4°, shall be kept for a period of fifteen years. After the aforementioned 15-year period, the personal data shall be anonymised.’;

Article 21. In Article 11.1/1.3, paragraph 2 of the same Decree, inserted by the Decree of 22 October 2021, the words ‘if there is no natural gas network available in the street’ are replaced by the words ‘if there is no natural gas network available in the street at the level of the building or if the building cannot be connected to the natural gas pipeline across the street by underboring’.

Article 22. In Article 11.2.3, §3, paragraph 1, of the same Decree, inserted by the Decree of 18 November 2011 and amended by the Decrees of 27 November 2015 and 30 October 2020, the phrase ‘the Energy House concerned’ is inserted between the phrase ‘services of the Flemish Government,’ and the words ‘the municipality concerned’.  

Article 23. In the same Decree, last amended by the Decree of 23 December 2022, an Article 12.3.2 is inserted, which reads as follows:

‘Article 12.3.2. §1. Each public organisation shall make the energy consumption and production data and, where available, the physical characteristics of facilities and buildings, of the buildings of which it is user, publicly available via a platform as open data that can be freely used, reused and shared by anyone. The aforementioned data shall be updated at least once a month.

The Flemish Government may lay down detailed rules on which data are made available, the manner in which they are made available and on the functioning of the platform as referred to in paragraph 1.

The energy consumption and production data referred to in paragraph 1 shall include at least:
1°	The quarterly values of depletion and injection for electricity, the hourly values for gas, the monthly peaks and the nominal output of existing decentralised production units for the access points of which the public organisation is holder and network user;
2°	Energy consumption for heating or cooling purposes, including fuel oil, pellets, energy consumption from a cooling or heating network, distributed on the basis of consumption actually measured or estimated as realistically as possible, at least on a monthly basis. 
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The physical characteristics of the installations and buildings referred to in paragraph 1 shall include at least floor area in m2, energy performance and other useful energy data.

§2. The obligations set out in section 1 do not apply to buildings intended for defence.

The obligation to make the physical characteristics of installations and buildings publicly available as open data does not apply to prisons.’;

Article 24. In Article 12.5.1, §1, paragraph 2, of the same Decree, inserted by the Decree of 22 October 2021 and amended by the Decrees of 25 November 2022 and 23 December 2022, the following amendments are made:

1° In points 10° and 11°, the words ‘residential and’ are inserted between the words ‘of the’ and the word ‘non-residential’;

2° In point 12°, the words ‘residential and’ are inserted between the words ‘an energy performance certificate for’ and the word ‘non-residential’;

3° In points 13° and 14°, the words ‘residential and’ are inserted between the word ‘of’ and the word ‘non-residential’.

Article 25. In Article 13.1.2, §2, paragraph 2, of the same Decree, last amended by the Decree of 30 October 2020, the word ‘inhabited’ is inserted between the word ‘to’ and the word ‘buildings’.

Article 26. In Article 13.4.10 of the same Decree, last amended by the Decree of 18 March 2022, the following amendments are made:

1° In section 1, paragraph 3 is deleted;

2° A section 1/0 and a section 1/0/1 are inserted, which read as follows:

‘§1/0. If VEKA finds that the energy performance certificate is not in line with reality or with the audit determinations made, VEKA shall require the energy expert to draw up a new energy performance certificate that is in line with the audit determinations within 30 calendar days, and issue that new energy performance certificate to the owner or user of the building. If the aforementioned building is rented out, the owner shall also provide a copy of the new energy performance certificate to the tenant. The cost of drawing up the energy performance certificate shall be borne entirely by the energy expert.

§1/0/1. If a breach of the obligation referred to in section 1, paragraph 2, or section 1/0 is established, VEKA shall give notice to the energy expert to comply with the obligations within a specified period. If the energy expert fails to comply with the aforementioned deadline, VEKA shall impose an administrative fine of EUR 500. VEKA shall also set a new deadline for compliance with the obligation set out in section 1, paragraph 2, or section 1/0.

If the energy expert fails to comply with the deadline set out in the first paragraph in fine, VEKA shall impose an administrative fine on the energy expert in the form of a periodic penalty payment. The aforementioned periodic penalty payment shall be EUR 10 per calendar day that the deadline specified in paragraph 1 is exceeded.’;

3° A section 3/1/1 is inserted, which reads as follows:

‘§3/1/1. If it were to be found that the owner, the holder of a right in rem or the user of a building which is required to obtain a minimum energy performance label pursuant to Article 11.2.1, §1, paragraph 4, does not have a valid energy performance certificate with the required energy label, VEKA shall impose an administrative fine of minimum EUR 500 and maximum EUR 200,000, provided that the owner or user has been heard or duly summoned.

VEKA shall also set a new deadline by which the aforementioned owner or user must have a valid energy performance certificate with the required energy label.

If the natural or legal person is still in breach when the deadline specified in paragraph 2 has expired, VEKA may impose a new administrative fine on them, as set out in paragraph 1. VEKA shall also set a new deadline for compliance with the obligation set out in paragraph 1. The aforementioned procedure shall be repeated until the obligation established pursuant to Article 11.2.1, §1, paragraph 4 has been fulfilled.

That administrative fine cannot be cumulated with the penalties referred to in section 2 or Article 13.4.9/1.’.

Article 27. In Title XIII, Chapter IV of the same Decree, last amended by the Decree of 23 December 2022, in the heading of Part V, the words ‘non-compliance with grid management obligations’ are replaced by the words ‘energy fraud’.

Article 28. In the same Decree, last amended by the Decree of 23 December 2022, an Article 13.4.15 is inserted, which reads as follows:

‘Article 13.4.15. §1. If VEKA determines that the obligation and the deadline set out in Article 7.7.3, §1 have not been complied with, VEKA shall impose an administrative fine on the natural or legal person subject to the aforementioned obligation, of EUR 400 for each kilowatt peak of power that is missing at the time when the obligation set out in Article 7.7.3, §1 must be fulfilled.

If the natural or legal person referred to in paragraph 1, does not comply with the obligation set out in Article 7.7.3, §1, within two years of the end of the period in which the obligation referred to in Article 7.7.3, §1 must be fulfilled, VEKA shall impose a new administrative fine on the natural or legal person referred to in paragraph 1. VEKA also applies a new two-year period in which the aforementioned obligation must still be complied with. The aforementioned procedure shall be repeated until the obligation referred to in Article 7.7.3, §1 has been fulfilled.

§2. If VEKA determines that the notifications referred to in Article 7.7.3, §2, §3 or §4 have not been carried out, VEKA shall give notice to the natural or legal person subject to the aforementioned notification obligation to comply with the aforementioned notification obligation within a specified period.

By way of derogation from Article 13.4.11, §1, 3°, if the natural or legal person subject to the aforementioned notification obligation is still in breach when the deadline specified in paragraph 1 has expired, VEKA shall impose an administrative fine in the form of a periodic penalty payment on the natural or legal person subject to the aforementioned notification obligation. The aforementioned periodic penalty payment shall be EUR 100 per calendar day that the deadline specified in paragraph 1 is exceeded.

§3. Sections 1 and 2 shall not apply to natural or legal persons who are obliged to cease existing operations in the buildings.’.

§4. The procedure as referred to in Article 13.4.8 shall apply mutatis mutandis.

Article 29. To Title XIII, Chapter IV, of the same Decree, last amended by the Decree of 23 December 2022, a Part IX is added, which reads as follows:

‘Part IX. Administrative penalties for non-compliance with the obligations on making data available to the public by public organisations’.

Article 30. In the same Decree, in Part IX, as added by Article 29, an Article 13.4.16 is added, which reads as follows:

‘Article 13.4.16. If VEKA finds that, contrary to Article 12.3.2, the data contained therein have not been made available to the public or not truthfully made available to the public, VEKA may give notice to the public organisation to comply with the relevant obligations within a specified period.

If the public organisation fails to comply with the deadline set out in paragraph 1, VEKA may impose an administrative fine on the public organisation of minimum EUR 250 and maximum EUR 20 000. VEKA may also set a new deadline by which the obligations set out in paragraph 1 must be fulfilled.

If the public organisation fails to comply with the deadline set out in paragraph 2, VEKA may impose an administrative fine on the public organisation in the form of a periodic penalty payment. The aforementioned periodic penalty payment shall be EUR 25 per calendar day that the deadline specified in paragraph 2 is exceeded.’.

Article 31. Article 15.3.5/7 of the same Decree, inserted by the Decree of 27 November 2015 and replaced by the Decree of 16 November 2018, is replaced by the following:

‘Article 15.3.5/7. By way of derogation from Article 4.5.1, §2, paragraph 7, the decision to authorise a direct line or pipeline granted pursuant to Article 4.5.1, §2 before the date of entry into force of this Article shall expire five years after the date of entry into force of this Article, in the absence of commissioning of the direct line or pipeline.’

Article 32. In the same Decree, last amended by the Decree of 23 December 2022, an Article 15.3.5/24 is inserted, which reads as follows:

‘Article 15.3.5/24. Network users who request a connection from the natural gas distribution system operator for a connectable or non-connectable home or residential unit as referred to in Article 4.1.13, by 1 January 2025 at the latest, shall only be charged the maximum price of EUR 250, as set out in Article 4.1.13, if the network user actually puts the connection into use within six months of the installation of the connection.’;

Article 33. Article 4.1.8/6 of the Energy Decree of 8 May 2009, inserted by the Decree of 2 April 2021 and amended by Article 4 of this Decree, shall enter into force.

Article 34. Articles 6 to 9 shall enter into force on 1 January 2025.

Article 23 shall enter into force on the first day of the sixth month following the month in which this Decree was published in the Belgian Official Gazette.


Brussels, ... (date).


The Minister-President of the Flemish Government,






Jan JAMBON


The Flemish Minister for Justice and Enforcement, Environment, Energy and Tourism,






Zuhal DEMIR
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