	PRELIMINARY DRAFT OF THE ORDINANCE AMENDING THE ORDINANCE OF 1STMARCH 2007 ON THE PROTECTION OF THE ENVIRONMENT AGAINST THE POSSIBLE HARMFUL EFFECTS AND NUISANCES CAUSED BY NON-IONISING RADIATION, THE ORDINANCE OF 5 JUNE 1997 ON ENVIRONMENTAL PERMITS AND THE ORDINANCE OF 2 MAY 2013 ON THE BRUSSELS CODE ON AIR, CLIMATE AND ENERGY MANAGEMENT


	The Government of the Brussels-Capital Region,

Having regard to the assessment report, referred to as “equal opportunities test”, required by Article 2(1) of the Ordinance of 4 October 2018 for the introduction of the equal opportunities test in the political lines of the Brussels-Capital Region and by Article 1 of the Decree of the Government of the Brussels-Capital Region of 22 November 2018 implementing this ordinance; 

Having regard to Directive (EU) 2018/1972 of the European Parliament and of the Council of 11 December 2018 establishing the European Electronic Communications Code, Article 57.5;


Having regard to the Ordinance of 1st March 2007 on the protection of the environment against any harmful effects and nuisances caused by non-ionising radiation, as amended by the Ordinances of 3 April 2014, 8 May 2014 and 27 June 2016;

Having regard to the opinion of Brupartners, given on 18 November 2021; 


Having regard to the opinion of the Environment Council, given on 25 November 2021;

Having regard to the opinion of the Committee of Experts on Non-Ionising Radiation, given on 4 February 2022; 

Having regard to the recommendations of the deliberative committee responsible for making recommendations on the implementation of 5G in the Brussels-Capital Region, taking into account the environment, health, economy, employment and technological aspects of 5 June 2021;

Having regard to the environmental assessment carried out in accordance with the provisions of the Ordinance of 18 March 2004 on the assessment of the effects of certain plans and programmes on the environment; 

Having regard to the laws on the Council of State, coordinated on 12 January 1973, Article 3, §§ 1 and 2;

Having regard to Opinion No [*] of the Council of State, given on [*];

Whereas the opinion of the Committee on Privacy is not required as Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal data and on the free movement of such data applies only to the personal data of natural persons and not to those of legal persons; whereas this text concerns only legal persons (operators) without impacting the personal data of natural persons; 

On the proposal of the Minister-President and the Minister of the Environment,

After deliberations,



	Hereby orders


	The Minister of the Environment is responsible for presenting to the Parliament the following draft ordinance: 


	Chapter 1. Introductory provision

	Article 1.
This ordinance regulates on a matter mentioned in Article 39 of the Constitution. 

This Ordinance partially transposes Directive (EU) 2018/1972 of the European Parliament and of the Council of 11 December 2018 establishing the European Electronic Communications Code.


	Chapter 2. Amendments of the Ordinance of 1st March 2007 on the protection of the environment against the potential harmful effects and nuisances caused by non-ionising radiation

	Article 2.
In Article 2 of the Ordinance of 1st March 2007 on the protection of the environment against possible harmful effects and nuisances caused by non-ionising radiation, as amended by the Ordinance of 3 April 2014 and partially annulled by Ruling No 12/2016 of the Constitutional Court, the following amendments are made:

1. in paragraph 1, point 2 is replaced by the following: 
“2. “areas accessible to the public indoors”: premises in a building where people can or may stay regularly, in particular accommodation, hotels, schools, crèches, hospitals, homes for the elderly and buildings dedicated to the regular practice of sports or games;
2a. “areas accessible to the public outdoors”: outdoor or related places accessible to the public, in particular gardens, block interiors, park areas, playgrounds and balconies, covered and uncovered terraces of buildings, garage cubicles, sheds, winter gardens, greenhouses and other similar verandas;”;

1. in paragraph 1, point 4, c), the “.” is replaced by a “;”;

1. paragraph 1 is supplemented by points 5, 6, 7, 8, 9 and 10, which read as follows: 
“5. “antenna”: emission system designed to emit a radio-telecommunication signal by electromagnetic waves;
6. “operator”: any legal person holding the right to emit, as well as related or associated companies within the meaning of the Companies Code, and more generally, any person operating an antenna, excluding broadcasters;
7. “broadcaster”: network operator referred to in Article 1.3-1, point 33, of the Decree of the French Community of 4 February 2021 on audio-visual media services and video sharing services or Article 2, point 22, of the Flemish Decree of 27 March 2009 on broadcasting and television;
8. “emergency situation”: any one-off event which causes or is likely to lead to harmful consequences for social life, such as a serious public security disorder, a serious threat to the life or health of individuals and/or important material interests, and which requires the coordination of competent actors, including disciplines, in order to eliminate the threat or to limit the adverse consequences of the event;
9. “ OMC (Operation and Maintenance Centre)”: a basic technical element of a network, set up to ensure its management and including, in particular, the reflection of configurations used on the network, meters and statistics;

10. “Urbis-Adm 3D database”: a data bank containing information of unique and original value for the Brussels-Capital Region and providing specific guarantees as regards the accuracy, completeness and availability of the information, referred to in the Annex to the Cooperation Agreement of 18 April 2014 between the Federal State, the Flemish Region, the Walloon Region and the Brussels-Capital Region concerning the Heritage Information Coordination Structure.”;

1. paragraph 2, subparagraph 2, is replaced by the following: 
“ The provisions of this Ordinance shall not apply in emergency situations.”.


	Article 3.
In Article 3 of this Ordinance, the following amendments are made:

1. in paragraph 1, subparagraphs 2 to 4 are repealed;

1. a paragraph 1a is inserted as follows:
“§ 1a. Without prejudice to paragraphs 1a and 4, in all areas accessible to the public indoor and outdoor, the power densities of non-ionising radiation shall at no time exceed the following values in areas accessible to the public indoors ( and in areas accessible to the public outdoors (: 


	Frequencies 
	
	

	
	(W/m2)
	(W/m2)

	0.1 to 400 MHz
	0.2497
	0.0994

	400 to 2000 MHz
	/1597.28
	f / 4012.19

	2 to 300 GHz
	1.2539
	0.4992


where is the frequency expressed in MHz.
As an indication, at 900 MHz, the standard 
 = 0.2243 W/m² corresponds to an electric field,  = 9.19 V/m; while the = 0.5635 W/m² standard corresponds to an electric field, = 14.57 V/m.
Contrary to the preceding subparagraph, the non-ionising radiation power densities applicable in areas accessible to the public outdoors shall also apply in areas accessible to the public indoors when, in those areas, windows or doors, opening outwards, are opened.”;

1. a paragraph 1b is inserted, which reads as follows:
“§ 1b. For composite electromagnetic fields, the following limitations apply to electromagnetic fields in areas accessible to the public indoors and outdoors:

where:
·  is the power density at frequency i;
·  is the limit of the power density at frequency i as defined in the table referred to in paragraph § 1a of this Article. 
The power density of the radiation shall be calculated and/or measured in accordance with the procedures laid down by the Government, in particular on the basis of the advice and recommendations of the competent international authorities.”;



1. a paragraph 1c is inserted, which reads as follows: 
“§ 1c.  Antennas generating non-ionising radiation in the frequency range between 20 GHz and 300 GHz shall be prohibited. The Government is empowered to authorise these antennas in compliance with the authorisations issued by other levels of authority.
Microwave link type antennas are not covered by the prohibition referred to in the preceding subparagraph.”;

1. in paragraph 2, subparagraph 1, the word “nine” is replaced by the words “between seven and thirteen”;

1. in paragraph 2, subparagraph 3, the words “economic and public health imperatives” are replaced by “economic, public health and respect for the environment imperatives”; 

1. in paragraph 2, subparagraph 3, the sentence “The report shall be published on the website of the Brussels Institute for Environmental Management within three months of its receipt by the Government.” is replaced by the sentence “The Government shall submit the report annually to the Parliament and Brussels Environment shall publish it on its website within three months of its acceptance by the Government.”;

1. in paragraph 2, subparagraph 3, the sentence “The first report shall be submitted to the Government no later than 1st September 2014.” is repealed;

1. in paragraph 2, subparagraph 4, the words “operators of installations capable of producing or transmitting non-ionising radiation” and “Brussels Environment” are replaced by the words “operators and broadcasters” and “Brussels Environment and Brussels Town-planning and Heritage”;

1. paragraph 2 is supplemented by a new subparagraph, which reads as follows:
“ The Committee shall give an opinion on all draft amendments to this Ordinance and on the adoption or amendment of its implementing measures. 
The Committee may collaborate with any scientific expert or expert group established at international, federal, regional or local level.”;

1. a paragraph 3 shall be inserted as follows: 
“§ 3. The Government concludes with operators a charter of good conduct aimed, in particular, at providing citizens with the greatest possible transparency regarding the development of mobile telephone networks, establishing one or more lines of conduct for operators, at technical, environmental as well as public health levels, and/or setting targets for operators relating to waste management related to the development of mobile telephone networks.
Operators collectively may conclude, amend or renew an environmental agreement with the Region in accordance with the provisions of the Ordinance of 29 April 2004 relating to environmental agreements.”;

1. a paragraph 4 shall be inserted as follows:
“§ 4. Where the standards referred to in paragraph 1a are exceeded, this paragraph shall apply. 
Operators whose antennas contribute to exceeding the standards referred to in paragraph 1a shall reduce the electric field emitted by their antennas so that the standards referred to in paragraph 1a are complied with, where appropriate by consultation with each other and with broadcasters.
Broadcasters whose antennas contribute to exceeding the standards referred to in paragraph 1a shall provide operators and Brussels Environment with all technical information related to non-ionising radiation from the antennas concerned if they are different from those provided pursuant to Article 4. 
The Government may specify the conditions of this consultation and the method to be applied by operators in order, where appropriate, to reduce their respective share in relation to the power density involving exceeding of the standards referred to in paragraph 1a. The Government shall specify the terms and conditions in the event of agreement between the operators and, in the absence of agreement, the obligations that may be imposed on them. 
By way of derogation from paragraph 1a, if the obligations imposed on operators under the preceding subparagraph or any other measures implemented by the operators or broadcaster do not allow the power density of the antennas concerned to be reduced sufficiently to ensure compliance with the standards referred to in paragraph 1a, only the operators involved in the exceeding shall be obliged to comply, together and taking into account the information provided in accordance with paragraph 3 and Article 4, with 42.6% and 17% of the standards referred to in paragraph 1a respectively in areas accessible to the public indoors and in areas accessible to the public outdoors. 
The exception regime referred to in the preceding subparagraph may not at any time involve radiation densities of non-ionising radiation in areas accessible to the public indoors and in areas accessible to the public outdoors higher than those referred to in Council Recommendation 1999/519/EC of 12 July 1999 on the limitation of exposure of the public to electromagnetic fields (from 0 Hz to 300 GHz) and its future developments, and may concern only 0.0065 % of the ground surfaces and envelopes of buildings in the Urbis-Adm 3D database. The Government has the authority to set lower limits. Brussels Environment maintains a list for the Government and the Committee, listing the cases of application referred to in subparagraph 5.”.


	Article 4.
§ 1. In the same ordinance, the following heading is inserted after Article 3: “ General obligation of operators”.


§ 2. In the same ordinance, Article 3a is inserted, under the heading inserted by paragraph 1, as follows:
“ Article 3a. Without prejudice to Article 3, any operator and broadcaster operating an antenna in the territory of the Brussels-Capital Region shall be able at any time to justify compliance with the immission standard referred to in Article 3 and to immediately take all necessary measures where it is aware, by any means whatsoever, that the immission standard referred to in Article 3 is not being complied with.”.


	Article 5.
§ 1. The heading “Information obligations on operators” between Article 3a and Article 4 of that ordinance is replaced by the heading “Information obligation on operators and broadcasters”.

§ 2. Article 4 of the same ordinance is replaced by the following: 
“ Article 4. § 1.  Operators and broadcasters are required to inform Brussels Environment, Brussels Town-planning and Heritage, and the municipality in whose territory it is located, of any antenna that emits non-ionising radiation, the list of which is determined by the Government, as to the operating characteristics of this antenna. These characteristics include, in particular, the exact location and position of installation, the radiation diagram, the type of antenna, the emission frequencies, the angle of inclination of the antennas, the height and dimension of the antenna, and the radiated power of the radiation. The Government may specify the list of these characteristics, differentiate them according to the receivers or add other characteristics. Brussels Environment, Brussels Town-planning and Heritage and municipalities may provide for the use of a form to send them the information referred to. 
Where an antenna is less than 200 metres from a municipal limit, that obligation shall be extended in respect of the bordering municipality concerned. 
§ 2. Operators and broadcasters must transmit, on first request, to Brussels Environment any information requested, including, where appropriate, an extract from their network configuration databases from the OMC (Operation and Maintenance Centre). This extract or any other information may concern all antennas specified by Brussels Environment and will be provided electronically within 20 days of receipt of the request. This information shall at least contain the maximum beacon power at the output of the technical bays, the number of carrier frequencies and the electric tilts, if these are configured remotely from the OMC (Operation and Maintenance Centre). Brussels Environment may specify the information contained in the extract to be provided and its format.
§ 3. The operators whose list is fixed by the Government shall transmit annually to Brussels Environment a report on energy efficiency by technology and energy consumption of antennas and their network. The Government shall determine the minimum content of the report.”.


	Article 6.
Article 5 of that ordinance is supplemented by a subparagraph which reads as follows: 
“ The Government may provide for differentiated and specific regimes for certain types of antennas according to their specific characteristics.”. 


	Article 7.
In Article 8 of this Ordinance, the following amendments are made:

1. paragraph 1 is replaced by the following: 
“§ 1. The Government shall be responsible for updating and making public a register of antennas, the list of which shall be determined by the Government. This register includes the technical data of each antenna, in particular the precise location of the antenna, its type, dimensions, orientation, emission power and other technical data to determine the power density in publicly accessible areas. The Government may specify the technical data and add other features. 
This register of transmitters shall be published on the Brussels Environment website to enable any citizen to lodge a complaint at any time with Brussels Environment concerning compliance with the immission standard referred to in Article 3 and/or compliance with the operating conditions of the antennas concerned. Without prejudice to the applicable penalties and other measures provided for in this ordinance, if it considers this complaint to be well founded, Brussels Environment shall take the measures to ensure compliance with the provisions of this ordinance.”;

1. paragraph 2, subparagraph 1, is replaced by the following: 
“§ 2. The Government is setting up a register of roofs of buildings occupied by public authorities and which could accommodate antennas. This register is updated regularly.”.


	Article 8.
§ 1. In the same ordinance, the following heading is inserted after Article 8: “ General obligation of operators”.

§ 2. In the same ordinance, Article 8a is inserted, under the heading inserted by paragraph 1, as follows:
“ Article 8a. Operators whose list is set by the Government are required to set up and support information campaigns in order to raise awareness on the prevention of waste resulting from their activities, particularly in view of technological developments and the renewal of connected devices. 
These information campaigns inform the public of, in particular, the environmentally rational use of devices, the value of re-use and preparation for re-use of connected devices and, ultimately, waste collection and management systems. 
The Government may specify the content, frequency and terms of the information campaigns to be implemented, as well as their target audiences according to the desired objectives.”;

§ 3. In the same ordinance, is inserted, under the heading inserted by paragraph 1, Article 8b, which reads as follows: 
“ Article 8b. Operators whose list is set by the Government are required to compile statistics on devices which they place on the market and which are collected as waste or are being reused, within the meaning of the provisions of the Ordinance of 14 June 2012 on waste.”; 

§ 4. In the same ordinance, Article 8c, which reads as follows, is inserted under the heading inserted by paragraph 1: 
“ Article 8c. At the latest by 1st April of each year, operators, separately or collectively, shall submit to Brussels Environment an annual report relating to the previous year (period from 1st January to 31 December) giving details in particular of the actions implemented, the amounts spent and the impacts noted in relation to the measures implemented under Article 8a, as well as a report on the statistical data referred to in Article 8b.
The Government may specify the content of the annual report referred to in the preceding subparagraph and provide for further information to be included in this report.”. 


	Article 9.
§ 1. The heading “Infringements and criminal penalties” between Article 8 and Article 9 of that ordinance is replaced by the heading “Infringements”. 

§ 2. Article 9 of the same ordinance is replaced by the following: 
“ Is punishable by the penalty provided for in Article 31(1), of the Code of 25 March 1999 on the inspection, prevention, detection and punishment of environmental offences and environmental liability, the one who:
1. does not comply with the standards referred to in Article 3 or its implementing measures;
1. does not comply with the information obligations referred to in Article 4 or its implementing measures;
1. does not comply with the operating standards referred to in Article 5 or its implementing measures;
1. does not comply with the communication and reporting obligations referred to in Articles 8a, 8b and 8c or their implementing measures; 
1. does not comply with the general standards or conditions referred to in Article 7 or its implementing measures.”.


	Chapter 3. Amendment of the Environmental Permits Ordinance of 5 June 1997

	Article 10.
Article 100(1) of the Ordinance of 5 June 1997 on environmental permits is supplemented by a subparagraph which reads as follows: 
“ By way of derogation from subparagraph 1, no application fee is payable for a Class III or Class IC declaration.”.


	Chapter 4. Amendment of the Ordinance of 2 May 2013 on the Brussels Air, Climate and Energy Control Code

	Article 11. 
§ 1. In Book 2, Title 5, of the Ordinance of 2 May 2013 on the Brussels Air, Climate and Energy Control Code, a chapter 3 is inserted entitled “Chapter 3. - Sustainable and responsible digital plan”.

§ 2. In Chapter 3 inserted by paragraph 1, Article 2.5.8 is inserted as follows: 
“ Article 2.5.8. Operators and broadcasters referred to in the Ordinance of 1st March 2007 on the protection of the environment against possible harmful effects and nuisances caused by non-ionising radiation and listed by the Government shall be required to implement by the date set by the Government and at the latest within 2 years of the entry into force of this Article a “sustainable and responsible digital plan” with a view to reducing the energy consumption and greenhouse gas emissions of their activities, in particular by raising awareness of the increase in consumption of mobile data. The plan is intended for a period of 5 years and is renewed for each successive period of 5 years. The plan is approved by Brussels Environment before its implementation. 
The Government shall determine the terms for the preparation and implementation of this plan. In particular, it shall establish the minimum content of the plan and its terms for adoption, amendment and renewal, as well as the quantified objectives to be pursued by the plan. The Government may also extend the obligation to implement a “sustainable and responsible digital plan” to other legal persons.”. 

§ 3. Article 2.6.6 of the same ordinance is supplemented by a point (f) which reads as follows:
“(f) operators, broadcasters and legal persons who, being subject to the obligation imposed by or pursuant to Article 2.5.8, do not comply with it.”.


	Chapter 5. Amending, transitional and entry into force provisions

	Article 12.
Article 10 of the Ordinance of 1st March 2007 on the protection of the environment against any harmful effects and nuisances caused by non-ionising radiation is repealed. 


	Article 13.
Within 30 days of the entry into force of this Ordinance, Brussels Environment shall notify operators whose environmental permits contribute to any exceeding of the standards referred to in Article 3(1a), of the Ordinance of 1st March 2007 on the protection of the environment against any harmful effects and nuisances caused by non-ionising radiation as inserted by this Ordinance, their obligation to submit, within two months, an application for an environmental permit to comply with the obligations of the Ordinance of 1st March 2007 on the protection of the environment against possible harmful effects and nuisances caused by non-ionising radiation as amended by this Ordinance. 
The operation by operators of the antennas concerned may be continued notwithstanding the standards referred to in Article 3(1a), of the Ordinance of 1st March 2007 on the protection of the environment against any harmful effects and nuisances caused by non-ionising radiation as inserted by this Ordinance until notification of the decision on the application for an environmental permit. 


	Article 14. 
This Ordinance shall enter into force on the first day of the month following the expiry of a period of ten days beginning on the day after its publication in the Belgian Official Gazette, with the exception of Articles 5(2) (only as regards Article 4(3), future of the Ordinance of 1st March 2007 on the protection of the environment against any harmful effects and nuisances caused by non-ionising radiation), 8 and 11 whose date of entry into force is fixed by the Government. 




	Brussels,

	For the Government of the Brussels-Capital Region,

	
	




R. VERVOORT
Minister-President of the Brussels-Capital Region.

E. VAN DEN BRANDT
Minister for Mobility, Public Works and Road Safety.

A. MARON
Minister for Climate Transition, Environment, Energy and Participatory Democracy.
S. GATZ
Minister for Finance, Budget, Civil Service, Promotion of Multilingualism and Image of Brussels.

B. CERLFAYT
Minister for Employment and Vocational Training, Digital Transition, Local Authorities and Animal Welfare.

N. BEN HAMOU
Secretary of State for Housing and Equal Opportunities.

B. TRACHTE
Secretary of State for Economic Transition and Scientific Research.

P. SMET
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