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Decree of [date] amending the Plant Protection Products and Biocides Decree with regard to banning the use of products based on imidacloprid in specific areas
On the recommendation of the State Secretary for Economic Affairs, also issued on behalf of the State Secretary for Infrastructure and the Environment of [date], No WJZ / 16067593;
Having regard to Article 80a of the Plant Protection Products and Biocides Decree [Besluit gewasbeschermingsmiddelen en biociden];
Having heard the Advisory Division of the Council of State (recommendation of [date], No TBC);
Having regard to the detailed report of the State Secretary for Economic Affairs of [date], No WJZ / [TBC], also issued on behalf of the State Secretary for Infrastructure and the Environment; 
We have approved and understood the following:
Article I
The Plant Protection Products and Biocides Decree is amended as follows:
A
After Article 27d, an Article is inserted with the following text:
Article 27e. Ban on the use of imidacloprid in specific areas
1. The Minister shall designate, by ministerial order, the protected areas to in Article 12, preamble and subparagraph b, of Directive 2009/128/EC.
2. Professional users shall be prohibited from using plant protection products based on imidacloprid as the active substance in covered cultivation within areas referred to in the first paragraph.
Article II
This Decree shall enter into force on the day following the date of publication of the Bulletin of Acts and Decrees in which it is published.
We hereby order this Decree, together with its associated explanatory notes, to be published in the Bulletin of Acts and Decrees.
The State Secretary for Economic Affairs,
The State Secretary for Infrastructure and the Environment,
EXPLANATORY NOTES
1. Introduction
This Decree amends the Plant Protection Products and Biocides Decree [Besluit gewasbeschermingsmiddelen en biociden] (hereinafter: ‘Decree’). This amendment supplements the Decree with a ban on the use by professional users of plant protection products based on imidacloprid as the active substance. This ban applies to covered cultivation (greenhouse horticulture) in certain areas designated by ministerial order. 
The available monitoring data and compliance report show that the measures hitherto imposed in order to reduce surface-water levels of imidacloprid (purification requirement and controlled distribution) have had an insufficient impact in certain specific areas. In order to better protect aquatic organisms in these specific areas, said areas have been made subject to a ban on the use by professional users of plant protection products based on imidacloprid.
2. Reason for the Decree and previously imposed measures
Sustainable agriculture and horticulture meets the needs of the present generation without jeopardising the needs of future generations, either in the Netherlands or in other parts of the world. Sustainable plant protection is a key principle when it comes to effectively controlling pests and diseases.
Assessment of the note on Sustainable Crop Protection (Parliamentary Papers II 2011/12, 27 858, No 102) shows that much progress has been made. 
 The risks associated with using plant protection products have been reduced. Water has become cleaner. However, the competitiveness of the agricultural and horticultural sectors has not been diminished by the plant protection policy. Nonetheless, not all of the targets have been achieved. 
Accordingly, the memorandum ‘Healthy Growth, Sustainable Harvest: second memorandum on sustainable crop protection’ (hereinafter: memorandum ‘Healthy Growth, Sustainable Harvest’) (Parliamentary Papers II 2012/13, 27 858, No 146) outlines a strategy with targets and measures to further improve the sustainability of plant protection activities. Regarding the issue of ‘water quality’, the memorandum indicates that achieving the water quality targets of Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing a framework for Community action in the field of water policy (OJ L 327, 2000) (hereinafter: the ‘Water Framework Directive’) will be problematic in light of the violations of water quality standards within greenhouse horticulture areas, etc. By 2018, these violations must be reduced by 50 % compared to 2013, and brought down almost to zero by 2023. The compulsory purification of waste water prior to discharge in greenhouse horticulture areas is essential instrument for achieving said objectives. This instrument, which will enter into force on 1 January 2018, applies to all greenhouse horticulture companies and all plant protection products, and is based on a purification yield of at least 95 %.
Imidacloprid is one of the active substances in the neonicotinoid family. Neonicotinoids have a systemic effect, meaning that they are distributed over the entire plant through the flow of plant sap. In terms of insect control, this is an advantage. A possible side effect is that pollinators such as bees could come into contact with these substances through pollen and nectar. This has been the reason for banning various uses of neonicotinoids, including seed coating and applying on flowering crops.
In their 2014 Nature article ‘Declines in insectivorous birds are associated with high neonicotinoid concentration’, Hallmann et al. showed a correlation between high concentrations of imidacloprid in the surface water and a falling trend in (insectivorous) bird populations. However, the information presented does not prove a causal link, so that there is no scientific and legal basis for intervention in the approval process (i.e. an outright ban) for substances based on imidacloprid (Parliamentary Papers II 2014/15, 27 858, No 276).
The norms applied to product approvals are worded to ensure that the use of the product does not pose unacceptable risks to humans, animals or the environment.
Introducing the obligatory purification of wastewater for all greenhouse horticulture businesses and all plant protection products with a purification yield of at least 95 % with effect from 1 January 2018 is not adequate for imidacloprid. The reason is that, due to a lowering of the norm in light of new scientific insights in 2014, more stringent measures have been needed to comply with the norm. As a result, a purification yield of 99.5 % is now needed for imidacloprid in order to achieve an acceptable risk to aquatic organisms. This risk-reduction measure has accordingly been prescribed for greenhouse horticulture approvals. Otherwise, products based on this active substance must not be used.
The Board for the Authorisation of Plant Protection Products and Biocides (hereinafter: the ‘Ctgb’) conducted a reassessment of plant protection products based on imidacloprid. The reason for doing so was the risk to the aquatic environment posed by this substance. The reassessment led the Ctgb to require, for all greenhouse horticulture applications, wastewater purification with a yield of at least 99.5 % with respect to products based on imidacloprid as the active substance. Such obligatory purification is intended to reduce the number of violations of the norm with respect to imidacloprid in the surface water so that the risk to aquatic organisms is acceptable. In addition, controlled distribution is obligatory. This means that under an approval, a plant protection product based on imidacloprid may be sold for use in greenhouse horticulture only if the user has demonstrated that a form of purification is undertaken which substantially reduces emissions. This essentially leads to a comprehensive system of delivery and application. All distributors of these products are required, through the Plant Protection Products Distribution Certification Foundation [Stichting Certificatie Distributie in Gewasbeschermingsmiddelen], to ensure compliance (Decree No WJZ / 14028209 of the State Secretary for Economic Affairs of 20 February 2014 on declaring agreements between traders of plant protection products as generally binding (Government Gazette 2014, 5486)).
The monitoring reports published in 2015 (Parliamentary Papers II 2015/16, 27 858, No 344) and 2016 (Parliamentary Papers II 2015/16, 27 858, No TBC) on recent measurement data for imidacloprid in surface waters in two major greenhouse horticulture areas (Westland and Oostland) have shown that the measures imposed have failed to achieve a substantial reduction in the numbers of norm violations in these areas. The reason is that compliance with the measures in greenhouse horticulture has been unsatisfactory (Parliamentary Papers II 2015/16, 27 858, No TBC).
In short, measures have been prescribed on several occasions with regard to plant protection products based on imidacloprid in covered cultivation. These measures should have led to a substantial reduction of imidacloprid levels in the surface water. Based on the monitoring, it can be concluded that this intended effect has not been achieved. In addition, compliance with the measures has been found to be unsatisfactory. Since the Ctgb nevertheless cannot intervene in product approvals, only one option remains for achieving the water quality targets in the aforementioned two greenhouse horticulture areas: prohibit their use.
For agricultural businesses, plant protection products and fertilisers are a precondition for the production of high-quality food crops and ornamental plants on relatively small areas. It is however undesirable that residues of these agents should end up in the surface water.
It is common in greenhouse horticulture to apply fertilisers by mixing them with irrigation water, which is then reused (recirculated) in order to sustainably use resources. With time and repeated recirculation, some of the fertilisers accumulate, meaning that the water becomes too saline and the plants are no longer able to absorb the nutrients from the water. At that point, the recirculated water is disposed of (drained) and discharged into surface water bodies either directly or via the sewer system. This drain water contains not only fertilisers but also plant protection products.
Plant protection products can be applied with the irrigation water or through other channels. Even when substances are sprayed directly on crops, residues end up in one of the water flows (condensed water, filter rinse water). These water flows, together with the irrigation water, are discharged into the water basin.
It is of course undesirable that residues of fertilisers and plant protection products should end up in the surface water. To ensure compliance with the Water Framework Directive and other legislation, Dutch fertiliser and plant protection policies are focused on protecting vulnerable areas. The plant protection policy has two pillars: approval policy and use-oriented policy. 
For the specific case of imidacloprid as an active substance, the Ctgb decided as early as January 2014 that (based on the statutory protection of the aquatic environment) an approval for substances based on imidacloprid for greenhouse horticulture applications would remain an option only if the wastewater was fully (i.e. 99.5 %) purified prior to discharge.
The use-oriented policy for all plant protection products will contain an obligation to purify wastewater with effect from 1 January 2018. This requirement will apply to all greenhouse horticulture businesses. The yield of this generic purification should be at least 95 %. This policy is aimed at achieving satisfactory water quality in the Netherlands in accordance with the Water Framework Directive and at achieving the targets of the memorandum ‘Healthy Growth Sustainable Harvest’. However, the norm violations in recent years for imidacloprid mean that measures for 2018 must be taken now with respect to products based on imidacloprid as the active substance. This was done, as explained in the letter to the Lower House of Parliament of 13 January 2016 (Parliamentary Papers II 2015/16, 27 858, No 344), by tightening the approval requirements on a number of occasions. 
3. Relevant legislation
The Water Framework Directive protects all waters – rivers, lakes, coastal waters and groundwater – and sets ambitious targets to ensure that all waters achieve ‘good status’. The Directive has been implemented in the Water Act [Waterwet] and the Environmental Management Act [Wet milieubeheer].
Regulation (EC) No 1107/2009 of the European Parliament and of the Council concerning the placing of plant protection products on the market and repealing Council Directives 79/117/EEC and 91/414/EEC (OJ L 309, 2009) prohibits the use of all active substances and all plant protection products, unless a European (for active substances) or national assessment (for plant protection products) has shown that the use does not lead to unacceptable risks to humans, animals or the environment.
The use of approved plant protection products is regulated by Directive 2009/128/EC of the European Parliament and of the Council of 21 October 2009 establishing a framework for Community action to achieve the sustainable use of pesticides (OJ L 309, 2009) (hereinafter: the ‘Sustainable Use Directive’). The Directive has been implemented in the Decree, the Activities (Environmental Management) Decree [Activiteitenbesluit milieubeheer], and the Decree on discharges outside facilities [Besluit lozen buiten inrichtingen].
Article 80a of the Pesticides and Biocides Act [Wet gewasbeschermingsmiddelen en biociden] (hereinafter: the ‘Act’) relates to the protection of the environment and public health, and forms the basis for this Decree. The aforementioned Article allows requirements to be laid down by or pursuant to a general administrative regulation for the use of plant protection products and biocides in specific areas referred to in Article 12 of Sustainable Use Directive. The Directive defines several types of specific areas. The relevant types for purposes of this Decree are the protected areas defined in the Water Framework Directive (Article 12(b) of the Sustainable Use Directive). Article 6 of the Water Framework Directive requires Member States to establish a register of protected areas. This register should include all protected areas referred to in Annex IV to the Directive. Annex IV cites nutrient-sensitive areas which have been designated as vulnerable zones under Council Directive 91/676/EEC of 12 December 1991 concerning the protection of waters against pollution caused by nitrates from agricultural sources (OJ L 375, 1991) (hereinafter: the ‘Nitrates Directive’). Annex IV also defines areas that have been designated as vulnerable zones under Directive 91/271/EEC of the Council of 21 May 1991 concerning urban waste-water treatment (OJ L 135, 1991) (hereinafter: the ‘Urban Waste Water Treatment Directive’) as equivalent to protected areas under the Water Framework Directive. This means that areas designated as vulnerable zones in the Nitrates Directive and as vulnerable areas in the Urban Waste Water Treatment Directive are also, via the Water Framework Directive, considered specific areas within the meaning of Article 12 of the Sustainable Use Directive. 
Based on the Nitrates Directive, the Netherlands has designated its entire territory as a vulnerable zone. That has been upheld in the latest (Fifth) Nitrates Action Programme. Vulnerable zones include areas where the groundwater contains, or would contain in the absence of measures, more than 50 milligrams of nitrates per litre, or where the surface water is eutrophic, or would be eutrophic in the absence of measures, or that discharge into such waters and contribute to pollution levels. The Netherlands has also designated its entire territory as a sensitive area within the meaning of the Urban Waste Water Treatment Directive. The Urban Waste Water Treatment Directive distinguishes between sensitive and non-sensitive areas. For sensitive areas, the proper collection and treatment of wastewater is considered especially important. The entire territory of the Netherlands has therefore been designated using this instrument as a specific area within the meaning of Article 12 of the Sustainable Use Directive.
Within this specific area encompassing all of the Netherlands, this Decree defines a limited area within which imidacloprid levels are still unacceptably high and further measures are necessary.
4. Contents and necessity of the Decree
The Decree prohibits professional users (as defined in Article 1(1) of the Act) from using plant protection products based on imidacloprid as the active substance (as defined in Article 1(2) of the Act) in areas designated by ministerial order. The basis for designating such areas is given by the monitoring reports. This means that the only areas designated will be Oostland and Westland.
A ban on the use of imidacloprid is necessary since the aforementioned measures have failed to produces significant improvements in imidacloprid levels in the surface water. This jeopardises the protection of aquatic organisms and the achievement of the water quality targets set in the memorandum ‘Healthy Growth, Sustainable Harvest’. This in turn jeopardises the achievement of the targets under the Water Framework Directive.
5. Feasibility and enforceability of the Decree
The Netherlands Food and Consumer Product Safety Authority and the water authorities will monitor compliance with this part of the Decree. Violation of the ban imposed by this Decree is punishable with an administrative fine under Article 90 of the Act. The amount of the fine will be laid down in the (Annex to the) Pesticides and Biocides Regulation [Regeling gewasbeschermingsmiddelen en biociden]. 
Arrangements have been made in the ‘Outline Agreement on water treatment in greenhouse horticulture’ for the Netherlands Food and Consumer Product Safety Authority, water authorities and municipalities to draw up a guideline to ensure enforcement of the waste water purification requirement for all greenhouse horticulture businesses and all plant protection products with a purification yield of at least 95 % from 1 January 2018. Said parties will work on drawing up the guideline as quickly as possible. The reason is that it should be possible to use the guideline even before 1 January 2018 to ensure a coordinated approach to enforcing the purification requirement and the ban on the use of substances based on imidacloprid in designated areas.
With regard to the feasibility and enforceability of the ban imposed under this Decree, the guideline will take into account the number of sites per company located within the area defined in the ministerial order. A description of the area clearly defines which sites within a company will be subject to the measure. The ban applies only to professional users in covered cultivation within the specific areas.
6. Regulatory burden and effects on businesses
This amendment does not have any impact on the regulatory burden.
Pursuant to Article 67 of Regulation (EC) No 1107/2009, professional users are already keeping records of the plant protection products used, including the product name, crop, time, dosage and area where the product was used. In addition, professional users are required under Article 26 of the Decree to fill in a plant protection form. This form encourages users to learn from past experience. They must primarily keep a record of the circumstances in which they used plant protection products or applied alternative methods.
The ban on the use of plant protection products based on imidacloprid affects greenhouse horticulture businesses in Oostland and Westland. These businesses therefore have a reduced set of products available, specifically with regard to insect control (one insecticide less) than greenhouse horticulture businesses in other parts of the Netherlands. As a result, these professional entrepreneurs will need to develop a keener awareness of the cultivation stages when they would use plant protection products (insecticides) - alternatives to imidacloprid - or other measures/methods. This is in line with the use of the eight principles of integrated crop protection. One of those principles is the use (as a last resort) of a chemical plant protection product approved by the Ctgb for use in the Netherlands in accordance with the statutory usage requirement.
Greenhouse horticulture businesses that have meanwhile invested in an adequate purification system are already in compliance with the purification requirement that will apply to all greenhouse horticulture businesses and all plant protection products with effect from 1 January 2018. 
Sales of imidacloprid-based plant protection products in the Netherlands are expected to fall as a result of introducing this ban. This loss of revenue is expected to be offset by the sale of alternatives to imidacloprid.
7. Notification to the European Commission
The measures in the draft Decree were notified as a technical regulation on [date] to the European Commission (Notification No: TBC).
8. Common commencement dates
In order to ensure the rapid implementation of the envisaged protection of aquatic organisms against imidacloprid-based plant protection products in certain specific areas, this amendment of the Decree shall enter into force on the day following its publication in the Bulletin of Acts and Decrees. Having regard to the announcement in the letter to Parliament of 13 January 2016, the policy on common commencement dates for new legislation has not been followed so as to avoid excessive undesirable adverse impacts. 
The State Secretary for Economic Affairs,
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