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FoodDrinkEurope comments on Spanish draft royal decree regulating the
accessible labelling of consumer products.

FoodDrinkEurope, the organisation representing the EU food and drink manufacturing sector,
welcomes the opportunity to comment on the notification of the Spanish draft royal decree
regulating accessible labelling of consumer products (2025/0311/ES).

FoodDrinkEurope would like to highlight the following issues and concerns with regard to the
proposed decree.

1.

Non-compliance with Article 34 of the Treaty on the Functioning of the European
Union (TFEU)

Article 34 of the TFEU prohibits any measures likely to form an obstacle to intra-European
trade. National rules laying down requirements to be met by goods coming from other
Member States lawfully manufactured and marketed, represent obstacles to the free
movement of goods and are therefore considered measures having equivalent effect to
quantitative restrictions.

The Spanish draft decree applies to all goods indistinctive of their provenance and requires
food business operators to adapt their labelling and packaging only for the Spanish market,
which will have consequent costs for companies operating in different Member States as
they would need to adjust specifically for one market. Such requirements will represent a
significant regulatory burden for economic operators and therefore should be considered
measures having equivalent effect to quantitative restrictions.

Non-compliance with Article 36 of the TFEU

Even if a national legislation is non-compliant with Article 34, it might still be justified under
Article 36 TFEU. A Member State can still apply national rules intended to attain an
objective relating to the general interest covered by the common market organisation.
However, the rules must be appropriate to secure the attainment of the objective pursued
and not go beyond what is necessary for attaining this objective.

In the notification text, the Spanish government provides the purpose of the draft, which is
“ensure the universal accessibility of those consumer goods and products that are of
particular relevance to protection of the safety, integrity and quality of life of persons with
disabilities, especially persons with visual disabilities, as vulnerable consumers.”

While FoodDrinkEurope supports the objective of ensuring accessibility to consumers with
visual disabilities, the measure at stake is not proportionate to ensure the objective
pursued. The measure applies universally even to products with limited packaging space.
The Spanish government has not proven it considered less restrictive alternatives and did
not justify its measure as being the most appropriate. The Spanish government has not
provided any evidence that this measure will, in fact, increase accessibility of consumer
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goods for visually impaired persons. Therefore, the draft decree cannot be considered duly
justified nor proportionate on the grounds of article 36 TFEU.

Non-compliance with Article 38 of Regulation (EU) 1169/2011 on the provision of
Food Information to Consumers (FIC Regulation)

Additionally, the draft decree is not in compliance with the requirements set by Article 38
of the FIC Regulation. Indeed, Article 38 provides that:

“As regards the matters specifically harmonised by this Regulation, Member States may not
adopt nor maintain national measures unless authorised by Union law. Those national
measures shall not give rise to obstacles to free movement of goods, including
discrimination as regards foods from other Member States.

Without prejudice to Article 39, Member States may adopt national measures concerning
matters not specifically harmonised by this Regulation provided that they do not prohibit,
impede or restrict the free movement of goods that are in conformity with this
Regulation.”

Food information and labelling are harmonised at EU level by the FIC Regulation since its
establishment in 2011. The FIC Regulation provides specific requirements for mandatory
information and how those should be displayed on food packaging. The draft decree goes
beyond the harmonised rules under the FIC Regulation and will put an additional burden
on food business operators that want to operate in Spain.

Moreover, Directive (EU) 2019/882 of the European Parliament and of the Council of 17
April 2019 on accessibility requirements for products and services, establishes that
disparities between the laws, regulations and administrative provisions of the Member
States on the accessibility of products and services for people with disabilities constitute
obstacles to the free movement of products and services and distort the effective
competition in the internal market. The Directive prioritizes information on a series of
products and services for vulnerable people and refers to electronic communications
services, not consumer products, in order to start legally and continue to advance in this
important project at European level and avoid market distortion.

Non-compliance with Article 39 of Regulation (EU) 1169/2011 on the provision of
Food Information to Consumers (FIC)

The draft decree is not in compliance with the requirements set by Article 39 of the FIC
Regulation. Indeed, Article 39 provides that:

“1. In addition to the mandatory particulars referred to in Article 9(1) and in Article 10, Member
States may, in accordance with the procedure laid down in Article 45, adopt measures
requiring additional mandatory particulars for specific types or categories of foods, justified
on grounds of at least one of the following:

(a) the protection of public health;
(b) the protection of consumers;
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(c) the prevention of fraud;
(d) the protection of industrial and commercial property rights, indications of provenance,
registered designations of origin and the prevention of unfair competition.”

The draft order does not meet any of the criteria listed in Article 39 of the FIC Regulation.
The Spanish government did not present any justification neither grounds to go beyond
what the FIC Regulation provides in its impact assessment.

Because of the mandatory nature of the measure, it should have also been notified to the
European Commission through the procedure of Article 45 of the FIC Regulation, which in
fact didn’t happen.

Additionally, the subject matter of the FIC Regulation is to “provide the basis for the
assurance of a high level of consumer protection in relation to food information, taking into
account the differences in the perception of consumers and their information needs whilst
ensuring the smooth functioning of the internal market.” (Article 1). The high level of
protection of consumers and consumers’ health is embedded throughout the Regulation,
thus national measures cannot be justified on this ground either.

Lack of transition period

The draft decree does not provide for a transition period. The Spanish decree foresees
only an exhaustion of stocks provision for finished products, while new labelling is
expected to enter into force the day after the publication of the decree in the Spanish
official journal. This will be impossible to do for food business operators and do not provide
sufficient clarity and time to adapt production lines and re-work the art work of packaging
to conform with new rules. Additionally, labels are printed well in advance, and such
measure will force food business operators to discard labels, which will lead to packaging
waste and be against the principles of the recently adopted Packaging and Packaging
Waste Regulation.

Considerations on specific articles

e Article 3.1 of the Royal decree

The Royal Decree establishes in its Art. 3.1 “that accessible labelling must incorporate,
accompany o, in the last case, allow obtaining, in a clear and understandable way, at
least, the following information on the goods and products made available to consumers,
if it is also contained in the standard labelling:

e) Date of production or supply and batch, when required by regulation, recommended
period for use or consumption or expiry date.”

The batch number is a mandatory information, but it is not governed by the FIC Regulation,
as it is defined by Directive 2011/91/EU, whose national transposition in Spain is the Royal
Decree 1808/1991, of 13 December, and which regulates the mentions or marks that allow
the identification of the batch to which a foodstuff belongs. The mention of the batch only
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provides information when a dispute arises about foodstuffs or when they present a danger
to the health of consumers.

The obligation to indicate the batch and the best-before/expiry date has great technical
and cost implications, as this information is constantly changing. Production lines are not
prepared for the dynamic printing of this data on a QR code and its adaptation involves
high investments that are not within the reach of all companies, and even less SMEs.

e Article 3.2

Article 3.2 establishes that, in any case, consumer products included in the scope of
application of this standard and whose largest packaging surface has a minimum of
10x1cm must include the information listed below in the Braille system:

“a) Name of the product.

(c) In the case of the products referred to in point (d) of the Annex, the ingredient or
processing aid which causes allergies or intolerances; If the larger surface area of the
packaging does not allow them to be included, it may be replaced by the reference "a/i". “

Point (c) refers to the products referred to in point (d) of the Annex. The Annex seems to
imply that there are two different categories of food, depending on whether they have as
ingredients substances or categories of substances that cause allergies or intolerances.
All foods, regardless of whether or not they contain allergens/substances that cause
intolerances, fall within the definition set out in point (c) of the Annex and therefore no such
distinction should be made.

Point d) of the Annex should be deleted and paragraph c) of Article 3.2 should read:

(c) the ingredient or processing aid causing allergies or intolerances in the case of the
products referred to in point (c) of the Annex containing such allergies. If the larger surface
area of the packaging does not allow them to be included, it may be replaced by the
reference "a/i".

In the case of the draft Royal Decree, an exception is established for containers of less
than 10x1cm. It is important to note that the Braille standard requires that each character
be at least 6.2 to 6.6 mm wide and that the lines measure 1 cm in height (which, as the
exception indicates, would be the entire height of the largest surface). Therefore, since it
cannot be compressed, the amount of information that fits on a label is extremely limited.

Please find below a direct example:

The text "Anchovy fillets in olive oil" consists of 24 characters and requires between 15.35
cm in length to represent it in Braille.

Total space = (number of cells x width) + (spaces between cells x spacing)
= (24 x 4 mm) + (23 x 2.5 mm)
=96 mm + 57.5 mm

=153.5 mm
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=15.35cm

Then, many companies, by the mere fact of marketing products packaged in smaller
containers, would find it impossible to comply with the requirements of the Royal Decree.
Having to include the aforementioned information in Braille (we reiterate that it is
technically unfeasible due to the size of the characters) in addition to a QR code or other
analogous system and a tactile mark that cannot be superimposed on the code, would
make it unfeasible to also include the written information for the rest of the consumers
without visual impairment, since there would be no space available left.

. Technical considerations

There is another great difficulty in the implementation of the Braille system, since it
consists of an embossed dot. The nature of many containers (plastic bottles, glass bottles,
cans/lithographed, blister packs, barrels, trays, capsules, tetra brick, tubes, jars, film,
paper or pre-printed cardboard) would require very important changes in the production
processes of the packaging itself and its use in the factories, being in some cases
impossible. To undertake such investments would entail a disproportionate increase of
costs. For example: it would be necessary to carry out die changes and mold changes in
all production lines that manufacture primary packaging, which would obviously increase
the direct production costs of European companies selling their products in Spain.

The decree would also require digital labels, like QR codes or similar, to have a tactile
marker embossed on the packaging. Such tactile markers would face the same technical
challenges.

The difficulty of adding a new language (Braille) in multilingual packaging should also be
noted. The number of languages included on a packaging is already optimized and adding
a new one would imply having to divide a reference in two, with the consequent increase
in complexity and costs.

This complexity at a technical and operational level would undoubtedly exist at the national
level. Additionally, it will impact all factories across the European Union, which will have to
ensure these technical modifications are introduced to then be able to be marketed in
Spain and would obviously be accompanied by highly costly investments. These costs
would have to be borne by food manufacturing companies all over the European Union

5/6



FOODDRINK
EUROPE

and their subsidiaries in Spain, posing a clear threat to the competitiveness of companies
at the EU level.

Again, systems based on non-prominent technology to facilitate accessibility to product
information are shown to be the best option to guarantee the rights of vulnerable
consumers while maintaining the competitiveness of companies. These mechanisms lead
to web environments whose contents can be viewed and listened to by using standard
default functions already installed in current mobile phones such as screen readers. These
mobile phone features can be widely used by people with disabilities.

The implementation of Braille labelling systems in the production line can force companies,
especially SMEs, to cease being economically viable due to costs and complexity. This
situation would have serious consequences for the European economy, as it would imply
an increase in unemployment, economic decline and less competitiveness in general.

It should also be noted that Braille labeling should in no way hinder the reading of product
labels by people without visual disabilities. Currently, product labels already include a
significant amount of mandatory information. As a result, incorporating Braille labelling
would require careful placing to avoid overlapping with existing text. This might necessitate
larger labels, which can lead to overpackaging and, consequently, to a likely increase in
packaging waste. Therefore, accessibility of products through systems based on digital
technologies is the best solution to guarantee universal accessibility for all consumers
while ensuring technological feasibility and preserving competitiveness for, manufacturers
and distributors of consumer goods.

For all the above, labelling in Braille should remain an optional and voluntary option for
providing information for vulnerable groups.

In light of the above, we respectfully ask the European Commission to take the necessary
steps to ensure full compliance with EU law and exclude labelling of foodstuffs from
the scope of application of the decree. We thank you for taking our comments into
consideration and we remain at your disposal for any additional information or clarifications
needed.
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